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QUESTIONS OF STATE SUCCESSION RAISED BY THE GERMAN 
ANNEXATION OF AUSTRIA 


By JAMES WILFORD GARNER 


Professor of Political Science, University of Illinois 


The recent annexation of Austria to the German Reich (the terms ‘‘incor- 
poration” or “‘absorption” are preferred by some) has raised certain questions 
of international law or practice with which other states have already had, 
or will have, to deal and upon some of which Germany also will be called 
upon to take a position. Among the questions already raised or which may 
be raised are the following: (1) Assuming that the annexation was brought 
about by the use of armed force against Austria without her consent and 
in violation of treaties or international law, should those states which have 
bound themselves by treaties not to recognize the validity of territorial 
annexations made under such circumstances, accord de jure recognition to 
the German annexation of Austria? (2) What effect did the annexation 
have on the status and obligations of Austria as a member of the League of 
Nations? (3) What effect did it have on the status of the treaties between 
Austria and other countries which were in force at the time of the annexa- 
tion? (4) Did the application of Germany’s treaties with other states extend 
automatically, following the annexation, to the territory of Austria? (5) Is 
Germany bound by the generally recognized rules of international law to 
assume the payment of the debts of the former Austrian state, including those 
of the local governments of Austria? 

Regarding the first of these questions it may be remarked that among the 
conventions by which various states have bound themselves not to recognize 
any territorial arrangements not accomplished by pacific means or the 
acquisition of territories brought about by force of arms, may be mentioned 
the following: The Treaty of Non-Aggression and Conciliation signed at 
Rio de Janeiro October 10, 1933, reaffirmed by the convention adopted by 
the Inter-American Conference to codrdinate, extend and assure the 
fulfillment of the existing treaties between the American States, concluded 
at Buenos Aires in December, 1936, and the Convention on Rights and 
Duties of States adopted by the Seventh International Conference of 
American States, signed on December 26, 1933, at Montevideo. The 
United States has ratified all of these conventions and would seem, therefore, 
to be bound by the obligation of non-recognition which they create.! 

The note of Secretary Stimson of January 7, 1932, following the Japanese 
invasion of Manchuria, declaring that the American Government did not 
intend to recognize any situation, treaty or agreement which might be 

1The Anti-War Treaty of 1933 appears to have been ratified or adhered to by 24 other 
states, of which several are European, among them Italy. 
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brought about by means contrary to the covenants and obligations of the 
Pact of Paris of August 27, 1928, is well known and so is the resolution of the 
Assembly of the League of Nations of March 11, 1932, to the same effect. 
The policy of non-recognition declared by Secretary Stimson in the note 
referred to is, of course, not legally binding upon his successors even if it 
could be construed as being applicable to territorial acquisitions in Europe. 
It might also be contended that the annexation of Austria by Germany was 
not a case of territorial acquisition by force of arms in violation of existing 
covenants or treaties. As to this latter point it is of course true that 
Austria made no resistance to the German invasion but its Government 
protested and the German Reich’s Chancellor refused to permit it to hold a 
plebiscite to determine the question whether the Austrian people desired to 
be annexed to Germany, after which a German army occupied the country 
and the Government of Austria was forcibly replaced by a Nazi régime set 
up by the German authorities. The Austrian Government so established, 
thereupon promulgated on March 13 a ‘‘constitutional law’’ proclaiming the 
union of Austria with Germany.? It is submitted that to hold under these 
circumstances that the annexation thus brought about was not the result 
of force directed from Germany would be to ignore the actual procedure for 
forms the hollowness of which is as clear as daylight. Nevertheless, while 
this was the opinion of the outside world, the governments of various states 
with little delay recognized the fact that Austria had ceased to exist as a 
sovereign and independent state, and accordingly withdrew their legations 
from Vienna and replaced them with consulates.’ 

On April 6, the Ambassador of the United States at Berlin delivered to 
the German Minister of Foreign Affairs two notes, in the first of which the 
Secretary of State, after referring to a notification which he had received 
from the Minister of Austria at Washington to the effect that his country 
‘had ceased to exist as an independent nation and had been incorporated in 
the German Reich,” that the Austrian mission to the United States of which 
he had been the head had been abolished and that the affairs of the mission 
had been taken over by the Embassy of Germany, informed the German 
Government that ‘‘the Government of the United States finds itself under 
the necessity as a practical measure”’ of closing its legation at Vienna and 
of establishing a consulate-general in its place. In the other note the Secre- 
tary of State, again referring to the notification received from the Minister 
of Austria regarding the cessation of his country’s existence as an independ- 
ent state, informed the German Government that the Government of the 
United States was ‘“‘under the necessity for all practical purposes of accepting 
what he [the Austrian Minister] says is a fact.’”’"* Already on March 15 the 
Secretary of State had been informed by the German Ambassador at Wash- 


2 Text in the New York Times of March 14, 1938. 
3 See, for example, the announcement of the British Government, New York Times, 
April 3. ‘ Texts of both notes in New York Times, April 7, 1938. 
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ington that Austria had been “incorporated” into the German Reich and 
had therefore ceased to be an independent state. For a time the Secretary 
of State, who had in his address before the National Press Club strongly dis- 
approved the Nazi policy of intervention and disregard of treaty obligations, 
appears to have given consideration to the question as to whether the Gov- 
ernment of the United States should not adopt the policy of non-recognition 
as set out in the Stimson note and whether, indeed, it was not bound by the 
declaration of the Treaty of Non-Aggression of October 10, 1933 to withhold 
recognition, since the United States had ratified this treaty in June, 1934. 
On March 19, however, the Secretary of State issued a statement accepting 
as a “fact” the disappearance of Austria as an independent state, which was 
tantamount to a de facto recognition of the German annexation and, as 
stated above, this was followed by a formal de jure recognition on April 6. 
Whether the Secretary’s decision to accord recognition was based on the 
view that the United States was not bound by the Anti-War Pact of 1933 
or other treaties, to withhold it in the case of Austria, or whether the annexa- 
tion of Austria was not considered by him to be a case of territorial acquisi- 
tion by force such as is envisaged by those treaties, or whether in view of the 
action of the British, French and other governments in according recognition, 
it was felt that the policy of non-recognition by the United States alone 
without the codperation of other great Powers would not be productive of 
any substantial practical results, as it has not been in the cases of the non-rec- 
ognition of Manchukuo and Ethiopia, is not clear to the author of this article. 

Turning now to the effect of the annexation upon Austria’s status as a 
member of the League of Nations, we are forced to admit that there is no 
place in the League for an entity having the status of a German Land, 
as Austria is now declared to be by the so-called “constitutional law’’ of 
March 13 for the reunion of Austria with the German Reich. By a com- 
munication of the German Foreign Office of March 21 addressed to the 
Secretary-General of the League and referring to the above-mentioned law, 
the Secretary-General was informed that from the date of the promulgation 
of that law ‘“‘the federal state of Austria ceased to be a League member.”’ 
The annexation by Italy of Ethiopia when it was a member of the League 
affords a similar precedent. The League appears to have continued to 
regard Ethiopia as still a member, notwithstanding its extinction in fact as 
a state, and even now it has not yet recognized the annexation, nor have 
a good many members of the League done so, including a majority of those 
represented on the Council, although they have recognized the annexation of 
Austria.5 Whatever may be the theoretical views of the League or its mem- 


5 The former Emperor contends that his country is still a member of the League, and he 
recently tendered payment of its membership dues. The Secretary-General recently 
referred to the status of the Ethiopian delegation to the League as having been “provi- 
sional” since 1936. It is understood that the Assembly at its meeting in September next 
will reach a definitive decision as to the status of Ethiopia in its relation to the League. 
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ber states regarding Ethiopia’s de jure relation to the League, the general 
recognition by states of the annexation of Austria to Germany and its conse- 
quent extinction as a state would seem to remove any possible basis for the 
contention that Austria any longer sustains even a de jure relation to the 
League. The Covenant (Art. I) recognizes the right of members to with- 
draw voluntarily from the League after two years’ notice, provided their 
obligations under the Covenant have been fulfilled, but apparently its au- 
thors did not envisage the situation created by the extinction of a member 
state resulting from conquest or other causes, and the Covenant does not 
deal with such a situation. 

Whether Austria was in arrears in the payment of her membership dues at 
the time she ceased to be a member of the League is not known to the author 
of this article. If it was, it is not likely that Germany can be induced to 
assume payment of the balance due, and it is doubtful whether the law of 
state succession includes the duty of a successor state to assume an obligation 
of this kind. No case in which such a claim was ever made is known to the 
author. Austria was, however, at the time of her annexation to Germany 
under an obligation to the League, or at least to certain of its members, of 
a very different character and to which the law of state succession would 
seem to apply. This is Austria’s debt for large sums advanced to her by 
members of the League and floated under the auspices of the League. 
These advances embrace the Austrian Guaranteed Reconstruction Loan of 
1923 (popularly known as the League Loan) for a sum approximately 
equivalent to $126,000,000 bearing an interest rate of 7 per cent. and due 
in 1943.7 The loan was guaranteed in certain specified proportions by 
Great Britain, France, Czechoslovakia, Italy, Belgium, Sweden, The Nether- 
lands and Denmark, and the sums necessary for the service of the loan were 
made a first charge on the gross receipts of the Austrian customs and the 
tobacco monopoly. How much of the loan had been taken up by Austria 
at the time of her annexation to Germany is not known to the author. It 
appears, however, that the larger part is still outstanding. By the Lausanne 


6 The permanent delegate of Mexico to the League laid before the Secretariat at the time 
of Germany’s notification on March 20 that Austria had ceased to be a member of the 
League, a statement declaring that the League should not accept the annexation of Austria 
as a fait accompli without a vigorous protest and without taking the action provided for by 
the Covenant. He added that his own government refused to recognize the conquest of 
Austria: ““The Mexican Government, in accordance with its consistent international policy,”’ 
said the note, “refuses to recognize any conquest made forcibly,”’ and it informs world public 
opinion that, in its view, “the only means of securing peace and preventing further interna- 
tional outrages such as those committed against Ethiopia, Spain, China and Austria is for 
nations to carry out the obligations laid on them by the covenant, the treaties they have 
concluded and the principles of international law.” Dispatch from Geneva, New York 
Times, March 22, 1938. 

7 Of this amount $25,000,000 was floated in the United States by a syndicate headed by 
J. P. Morgan & Co. See “Austria: The Paralysis of a Nation,’ Foreign Policy Reports, 
Vol. VIII, No. 22 (Jan. 4, 1933), p. 262. 
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protocol approved by the Council of the League on July 15, 1932, Great 
Britain, France, Italy, Czechoslovakia, Belgium, The Netherlands and 
Switzerland guaranteed a new foreign loan not exceeding 300,000,000 
Austrian schillings to be secured by Austrian customs receipts and the to- 
bacco monopoly. This loan was intended less to rehabilitate Austria’s 
economic condition than to enable her to meet her more pressing financial 
obligations. Among the conditions on which the loan was made were that 
Austria should undertake to introduce certain budgetary economies and 
reforms into its financial administration and to refrain from any negotiations 
or economic engagement which might impair its independence. A third 
loan to Austria was one of approximately $102,000,000 made in 1930 by 
the Bank for International Settlements.® 

At the time of the annexation Austria was in debt to various other coun- 
tries, among them the United States, to whom it was indebted first of all 
in the sum of $24,055,708 for flour sold by the United States Grain Corpora- 
tion in pursuance of an Act of Congress approved March 30, 1920, to relieve 
the food wants of the Austrian people. The debt was secured by a first 
charge on all the assets and revenues of the Austrian state. Debts to other 
states for the same purpose were incurred about the same time. 

In addition to these inter-governmental debts, various obligations of the 
Austrian Government are held by private individuals in foreign countries, 
all of which appear to be secured by the Austrian customs and the state 
tobacco monopoly. Finally, obligations of a substantial amount (said to 
exceed $34,000,000) issued by local governments (provincial and municipal) 
and corporations (power companies) in Austria are held by American na- 
tionals. Austrian obligations of these several kinds are due also to the 
governments or nationals of other countries, mainly Great Britain, France, 
Switzerland and The Netherlands. The total foreign debt of Austria at the 
end of 1937 was estimated by the Austrian National Bank at 1,890,000,000 
schillings, by far the larger part being owed by the Federal Government, the 
remainder by the local governments and public utility companies.’ 

The Austrian Government had for some time been in default to the 
United States on the payment of the debt of 1920 for the sale of foodstuffs, 
but as regards the other debts, both Federal and local, the Federal Govern- 
ment and the local bodies had continued to make regular payments in 
accordance with the terms of their agreements. In the note of April 6, re- 
ferred to above, to the American Ambassador at Berlin for delivery to the 
German Minister of Foreign Affairs, the Secretary of State notified the 

8 Of this amount $25,000,000 was marketed in the United States through a syndicate 
headed by J. P. Morgan & Co. 

* Note of the Secretary of State, April 6, 1938, to the American Ambassador at Berlin, 
New York Times, April 7, 1938. This debt was evidenced by the agreement of May 8, 1930, 
between the United States and Austria and the moratorium agreement of Sept. 14, 1932. 


1° Statement of Wallace R. Deuel, Berlin correspondent of the Chicago Daily News, 
March 21, 1938. 
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German Government that “the government of the United States will look to 
it for the discharge of the relief indebtedness of the government of Austria”’ 
under the agreements of 1930 and 1932 (concerning the debt of 1920 for the 
sale of foodstuffs to Austria), and that it would expect that the other obliga- 
tions of Austria and its local governments upon which payments had been 
regularly made ‘will continue to be freely recognized and that the service 
[of payment] will be continued by the German authorities which have suc- 
ceeded in control of the means and machinery of payment in Austria.” 
It was added that ‘‘prompt assurances” on the part of the German Govern- 
ment as to this would be appreciated. In short, Germany as the successor 
to the now defunct Austrian state was expected to assume responsibility for 
the discharge of the debt obligations of the latter, including those of its 
local governments. No reference was made to Germany’s duty under the 
international law of state succession and no argument was put forward in 
support of the right of the United States to look to Germany to take over 
and discharge those obligations. Apparently it was assumed by the Secre- 
tary of State that Germany’s obligation under international law was so clear 
and well established that she would not contest it and therefore all that was 
necessary was for the Government of the United States to call the attention 
of the German Government to the nature and extent of the obligations. 

Turning now to a consideration first of the opinions of writers on interna- 
tional law regarding the responsibility of a state for the payment of the debts 
of another state, which through conquest or voluntary merger becomes 
a part of it and whose existence as an independent state is thereby termi- 
nated, we are fortunate in having at hand two exhaustive treatises on this 
subject: one by Dr. Ernst H. Feilchenfeld,” the other by Professor Alex- 
ander N. Sack.” Dr. Feilchenfeld, who discusses the development of the 
law and practice by periods, concludes that ‘‘practically all’? writers of the 
era from 1830 to 1878 are agreed that the debts of annexed states must be 
assumed by the annexing states. In fact, he says this rule had become 
so well established as a principle of international law by 1830 and had 
been so frequently confirmed by state practice that most writers of that 
time did not consider it necessary to adduce evidence to prove the existence 
of the rule.* While during the period following 1878 a small group of 
writers challenged the doctrine of state succession as applied to all debts of 
annexed states, their opinions were not sufficiently numerous or convincing 
to change the existing rule of law." Professor Sack reaches the same conclu- 

1 Public Debts and State Succession, New York, 1931. 

12 Les Effets des Transformations des Etats sur leurs Dettes Publiques et Autres Obligations 
Financiéres, Paris, 1927. 18 Op. cit., pp. 302 and 311. 

14 Jbid., p. 397 ff. Among them was Sir Erle Richards, who agreed with the Transvaal 
Concessions Commission and the decision of the English High Court in the case of the West 
Rand Gold Mining Company that a conqueror is not obliged by any rule of international 


law to assume the “war” debts of a conquered state (‘‘The Liabilities of a Conqueror,” 28 
Law Magazine & Review (1903), p. 129), and who even denied the existence of any definite 
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sion regarding the obligation of the annexing state, although he considers 
that the basis of the obligation is not so much international public law as 
financial law and general public law. 

When we turn from the doctrine of the jurists to the practice we find that 
in fact annexing states have generally assumed the payment of the debts 
of the states which they have annexed. Where the act of annexation took 
the form of the conclusion of a treaty, the treaty usually provided for the 
taking over of the debt. When there was no treaty of annexation the debt 
was nevertheless generally assumed by the annexing state. Among the 
examples which may be cited were: the assumption by France of the debts 
of various territories annexed by her during the Napoleonic wars (treaties 
of Campo-Formio with Austria 1797, of Fontainebleau with Holland 1807, 
annexation of the states of the Church 1809, treaty with Westphalia, 1810, 
relative to the annexation by Westphalia of Hanover); the annexation of 
Genoa to Sardinia, 1815; the annexation of Turin to Sardinia in 1816; the 
assumption by Wurttemberg in 1806 of the debts of certain territories 
annexed by it; the assumption by the United States of Colombia in 1819 of 
the debts of Venezuela and New Grenada which were merged in a single state; 
the taking over by Italy in 1859 of the debts charged against Lombardy and 
in 1866 those charged against Venetia upon their annexation to Italy; the 
assumption by Greece in 1864 of all the engagements of the Ionian Islands; 
an agreement by Italy in 1864 to assume certain portions of the debts of 
the states of the Church and in 1871 the assumption of the portions remain- 
ing; the assumption by Prussia in 1866 of the debts of Hanover, Hesse, 
Nassau and Frankfort upon their annexation to Prussia; the assumption by 
Prussia in 1868 of the debts of Schleswig-Holstein; the assumption by the 


international rules of state succession. Another writer of this group was A. B. Keith, who 
rejected the whole theory of state succession and denied that states are legally bound to 
assume any (apparently) debts of states which they annex (The Theory of State Succession, 
with Special Reference to English and Colonial Law, London, 1907). His views appear to 
have been adopted by Sir F. E. Smith, International Law, 5th ed., p. 291. But this view 
was criticized by Westlake, Sir Frederick Pollock, Sir Thomas Barclay, Professor Oppenheim 
and other English writers who, sometimes with reservations, to be sure, accepted the general 
rule that an annexing state should take over the debts of the annexed state. Even the 
Transvaal Commission admitted that “the best modern opinion favours the view that as a 
general rule, the obligations of the annexed state towards private persons should be re- 
spected” (Report [South Africa, 1901, CMD 623], p. 7). Two continental writers who 
likewise rejected the theory of state succession and denied the existence of any rule of 
international law which requires one state to assume the debts of another state which it 
annexes were Albert Zorn (Grundztige des Vélkerrechts, 1903, p. 150 ff.), and W. Schénborn 
(Staatensukzession, 1913, pt. 2). Strupp and P. Guggenheim adopted the same view, cited 
by Sack, p. 62. Gidel, while rejecting the theories of state succession and denying the 
obligation of an annexing state to take over the debts of an annexed state, nevertheless ad- 
mitted its liability to the extent to which it has been unjustly enriched in consequence of the 
annexation (Des Effets de l’ Annexion Sur les Concessions, 1904). 
5 Op. cit., p. 87. 
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Dominion of Canada, when it was formed in 1867, of liability for the debts of 
the Provinces, and the assumption by the Union of South Africa in 1909 
of the debts of the colonies which formed it; the assumption by Great Britain 
in 1877 of the debt of the Transvaal, of that portion of the debt of Upper 
Burma in 1886 which had been incurred for public purposes, and the assump- 
tion in 1902 of all the debts of the former South African Republic and the 
Orange Free State, including a deficit amounting to £1,500,000'*—this, 
notwithstanding the report of the Transvaal Commission and the opinion 
of the High Court of Justice in the West Rand Gold Mining Company Case 
that she was not bound by any rule of international law to do so.!7_ France 
in 1880, upon the annexation of Tahiti, assumed various debts left by its 
former rulers. Upon the establishment of a protectorate over Tunis in 1881, 
France, while not assuming direct responsibility for the debts of Tunis, 
took appropriate steps to protect foreign creditors of the protectorate. A 
similar policy was adopted by France in 1884 and 1886 in regard to the debts 
of Annam, Tonkin and Cambodia when protectorates were established over 
them. The debts of Madagascar were also in effect assumed by France 
upon the annexation of that country.!® Upon the annexation of Korea in 
1910 the Government of Japan assumed the national debt of that country. 
By the unratified treaty of 1844 for the annexation of Texas to the United 
States (Act 5), the United States agreed to assume the payment of the debts 
of Texas (which were estimated to be not in excess of $10,000,000), to be paid 
with the exception of a sum falling short of $400,000, exclusively out of the 
proceeds from the sales of its public lands which were to become the prop- 
erty of the United States. By the terms of the Joint Resolution (1845) 
under which Texas was finally annexed to the United States, Texas retained 
its fiscal autonomy and also its vacant and unappropriated lands from the 
sale of which Texas was to pay its own debts, no portion of which was to be 
assumed by the United States. Subsequently, however, by an Act of 
Congress passed in 1850, the United States, in consideration of the modifica- 
tion of the Texas boundary and of the relinquishment by Texas of “‘all claim 
upon the United States for liability of the debts of Texas’’ and for compensa- 
tion for the surrender of forts and other public property, agreed to pay Texas 
the sum of $10,000,000 subject to certain conditions, but $5,000,000 of which 
was to be withheld until the creditors of Texas had been paid. Difficulties 
having arisen in the execution of the law, Congress finally passed an Act 
in 1855 by which it was provided that in lieu of the $5,000,000 payable to 
Texas under the Act of 1850, the United States should pay to the creditors 

16 Phillipson, Termination of War and Treaties of Peace, p. 42. 

1? The details of the above and other cases in which annexing states took over the debts 
of states annexed by them may be found in Feilchenfeld, op. cit., p. 263 ff., and in Sack, op. 
cit., p. 264 ff. See also Appleton, Des Effets des Annexions de Territoires sur les Dettes, sec. 


9 ff. 
18 As to French practice regarding the debts of colonial territories and protectorates, see 


Feilchenfeld, op. cit., p. 369 ff. 
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of the late Republic of Texas the sum of $7,750,000 to be apportioned among 
them pro rata.!® 

The Joint Resolution of July 7, 1898, for the annexation of Hawaii, 
provided that its public debt “lawfully existing” at the date of its passage, 
including the amounts due to depositors in the Hawaiian Postal Savings 
Bank, should be assumed by the Government of the United States to an 
amount not exceeding $4,000,000, but that until the United States customs 
laws and regulations should be extended to the islands, the Hawaiian Gov- 
ernment should pay interest on the debt.”° 

Finally, it may be remarked that when Serbia and Montenegro were 
merged in the new state of Yugoslavia at the close of the World War, the new 
state assumed the debts of both Serbia and Montenegro. 

This is an impressive list of cases in which annexing states have assumed 
directly or indirectly some or all of the debts of the states or territories 
annexed by them, since the beginning of the nineteenth century. The 
instances in which this was not done are quite exceptional and in most of 
these instances reasons were given by the annexing state as a sufficient 
justification in its own eyes for its refusal to do so. Thus while the Belgian 
treaty of 1907 for the annexation of the Congo Free State provided that 
Belgium was to assume all financial liabilities of the Congo State, its debts 
were not in fact taken over, ihe treaty being interpreted as not requiring it.”! 
There were cases also—for example, the annexation of the Fiji Islands by 
Great Britain in 1874—where the annexing state justified its refusal to 
assume the debts of the annexed territory on the ground that, but for the 
annexation, the debts would have been valueless and therefore creditors could 
not justly complain at the refusal of the annexing state to take them over.” 
In some cases also—e.g., the annexation of Hawaii—only a portion of the 
debt was assumed, the remainder being left as a charge against the territory 
annexed. In other cases the fiscal autonomy, assets and revenues of the 
annexed state being left wholly or largely intact, its debt was not assumed 
but remained as a charge against it. This was done, for example, in the case 
of the Swiss cantons when they united in 1848 to form the Confederation, 
and in the case of the German states when they were merged into the 
North German Confederation and later into the German Empire. 

Some of the early writers on the subject defended the distinction between 
complete incorporation and partial incorporation, 7.e., where the annexed 
state retained its fiscal autonomy, holding that in the latter case there was 
no duty on the annexing state to assume the debt. But this distinction was 

1° Details of the whole procedure in I Moore, Digest of International Law, p. 343 ff., and 
in Feilchenfeld, op. cit., p. 271 ff. 20T Moore, op. cit., p. 351. 

1 Feilchenfeld, op. cit., p. 376, who cites Buell, The Native Problem in Africa, Vol. II, p. 
447, as authority for the opinion that the interpretation adopted was due to the widespread 
opposition in Belgium to the annexation. 

22 As to the reasons given by Great Britain for refusing to assume the debts of the Fiji 
Islands, see Feilchenfeld, op. cit., p. 290 ff. 
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never generally accepted. However, it would seem that where the annexing 
state le.*cs the annexed state with sufficient financial autonomy and reve- 
nues «Jt of which it is able to meet its financial obligations, creditors cannot 
justly complain if the annexing state declines to assume those obligations, 
provided of course they are allowed what Appleton calls a droit de poursuite 
against the annexed territory. If, therefore, Germany should decline to 
assume the debts of Austria but should leave Austria with adequate means 
for discharging its own financial obligations and allow Austria’s creditors an 
effective remedy to enforce the collection, it might make no difference 
to the creditors whether Germany assumed payment of the debts or whether 
they were left to collect from Austria. This solution for the discharge of 
the debts of the local governments of Austria might be particularly appro- 
priate. Nevertheless, if creditors should find it necessary to proceed against 
those governments, a difficult and embarrassing situation might be created. 
It is perhaps for this reason that writers have generally made no distinction 
between the duty to assume the national debts of a state and the duty to 
assume provincial, communal, municipal or other local debts. Most of 
them appear to have acted on the theory that the duty of assumption applies 
equally to both classes of debts without distinction. In practice they have 
generally been assumed along with the general or national debts, or their 
payment guaranteed by the annexing state. 

It may be remarked in passing that the distinction which British writers 
and courts insisted upon, especially after 1900, between the duty of the 
annexing state in the case of territory acquired by conquest and in the case 
of territory acquired by voluntary annexation, was not generally approved 
by writers or followed in practice. This distinction was definitely rejected 
by the American-British Claims Arbitration Tribunal under the agreement 
of August 10, 1910, which said on this point: ‘‘Nor do we see any valid reason 
for distinguishing termination of a legal unit of international law through 
conquest, from termination by any other mode of merging in, or swallowing 
up by, some other legal unit.” 2 In any case, even if the distinction had any 
legal or moral foundation, it could not be invoked by Germany as a reason 
for refusing to assume the debts of Austria, since she maintains that the 
annexation of Austria was the result not of conquest but of the consent of 
Austria. 

The conclusion of the whole matter is that should Germany refuse to 
assume responsibility for the payment of the debts of Austria, it would be in 
the face of an overwhelming body of practice, including her own, and con- 
trary to the vast preponderance of the best juridical opinion, both of which 
taken together are evidence enough that the duty of assumption may now 
be regarded as required by international law. The United States might 
therefore feel justified in applying the Johnson debt defaulters Act to 
Germany. Even if it be admitted that there is no positive and definite rule 

23 Award in the case of the Hawaiian Claims, Nielsen’s Report, p. 160. 


STATE SUCCESSION IN ANNEXATION OF AUSTRIA BY GERMANY 431 


of international law which imposes on the annexing state such an obligation, 
as a few writers still so contend, there is a moral obligation founded on 
considerations of comity, equity, and justice, which is admitted by these 
same writers to be so strong that it cannot be expected that any civilized 
state would ignore it. It is upon such considerations that states, e.g., Great 
Britain, have sometimes assumed the payment of the debts of annexed 
territories when at the same time they denied the existence of any obligation 
under international law to do so. 

Turning now to the effect of the annexation upon the treaties of Austria 
and even upon those of Germany herself, we may note that among the 
treaties to which Austria was a party at the time her juridical existence as 
a state came to an end were at least six with the United States.24 Austria 
was also a party to a Concordat with the Vatican. Most of the countries 
which had treaties with Austria also had treaties with Germany dealing 
with the same matters, but in some cases there were important differences 
between the German and Austrian treaties. This was notably the case, for 
example, as regards the German and Austrian Concordats of 1933 with the 
Vatican, to be discussed later on. 

It may be stated at the outset that the annexation of Austria to the 
German Reich appears to have produced what writers on international law 
speak of as a case of ‘total extinction’’; that is, a case in which a formerly 
independent and sovereign state ceases entirely to be such and becomes a 
province or district of the annexing state without retaining any of its former 
international juridical capacity. The so-called Federal Constitutional 
Law of March 13 ‘decided upon”’ by the Austrian Federal Government re- 
garding the reunion of Austria with the German Reich (Art. I), declared 
that Austria was to be a Land of the German Reich, this being the name 
which the Weimar Constitution bestowed on the component members of the 
German Federal Republic, which by the Imperial Constitution of 1871 had 
been designated as States (Staaten). In short, Austria is to have the same 
constitutional status in the German Reich which Bavaria, Baden and the 
other Lander have. Under the Weimar Constitution (Art. 78), the Lander 
had a limited international juridical capacity, including the power to con- 
clude certain kinds of treaties.2°> A somewhat similar treaty-making power 


24 They were: the Treaty of Aug. 24, 1921, Establishing Friendly Relations; that of Jan. 
12, 1926, for the Reduction of Passport Fees for Non-Immigrants; that of Aug. 16, 1928, 
relative to Arbitration, and one of the same date relative to Conciliation; that of Jan. 31, 
1930, relating to Extradition (to which there was a supplementary agreement of 1934); and 
the Treaty of Jan. 20, 1931, on Friendship, Commerce and Consular Rights (to which there 
was a supplementary agreement). 

*8 See Strupp, II Jahrbuch des Vélkerrechts, p. 566, where a list of the treaties entered into 
by the German Ldnder may be found. See also Elben, Die Staatsvertrage Wiirtembergs mit 
nicht Deutschen Staaten. Article 78 of the Weimar Constitution declares that ‘in those 
matters which the diets of the Lander have power to regulate, the Lander may conclude 
treaties with foreign states, subject however to the consent of the Federal Republic.” 
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is conferred on the Swiss cantons by Article 9 of the Swiss Federal Constitu- 
tion.2 Some commentators on the German Constitution have interpreted 
Art. 78, however, to confer upon the Lander little more treaty-making power 
than what is involved in the regulation of frontier traffic and police.” In 
any case, the Lander appear to have been deprived of any international 
capacity which they may have formerly possessed, by the Nazi measures 
of 1934 and 1935 for the virtual abolition of their local autonomy and the 
transformation of the Federal Reich into a unitary state. Consequently 
Austria’s relegation to the position of a German Land would seem to leave it 
without either the competence or power to perform the obligations of its 
former treaties or to enter into any sort of diplomatic relations with other 
states. What, therefore, is the status of the treaties to which Austria was 
a party at the time of its disappearance as a state? 

The vast majority of writers on international law who have discussed the 
subject maintain that treaties in such cases, subject to some possible excep- 
tions to be discussed later, are automatically terminated by the act of an- 
nexation, or at least are terminable at the option of the annexing state. A 
small minority of writers, however, hold otherwise and maintain that the 
annexing state generally succeeds or may succeed to the treaties or at least to 
the obligations which they have created. Among such writers may be 
mentioned Martens,?* Despagnet,?® apparently Carmazza-Amari,*®® Chré- 
tien,*! Bluntschli ® (subject to exceptions), Fiore,* and others, most of whom 
are among the older writers. 

Most writers, including even those who reject the doctrine of succession, 
such as Liszt and Schénborn, admit as an exception to the general principle 
of non-succession, treaties which create what on the continent of Europe are 
called real obligations or which in Anglo-Saxon countries are said to be in the 
nature of covenants running with the land. Such are treaties creating 
obligations which in some way are connected with the territory annexed. 
Among them are treaties relating to boundaries, rivers, dikes, embankments, 
neutralization, demilitarization, and in general all treaties which create in- 
ternational servitudes.* The obligations which they create are said to 

26 As to the treaty-making power of the Swiss Cantons see His, in 10 Revue de Droit Int. 
et de Lég. Comparée (1929), p. 454, and Huber in this JourNAL, Vol. 3 (1909), p. 62 ff. 


27 Oppenheimer, The Constitution of the German Republic (1923), p. 29; see also Schiffer 
and Wilcox, ‘“Treaty-Making in Post-War Germany,” this JourRNAL, Vol. 30 (1936), p. 216. 


28 T'raité de Droit Int., p. 368. 29 Cours de Droit Int. Pub., p. 103. 
30 TT Traité de Droit Int., p. 518. 31 Principes de Droit Int. Pub., sec. 353. 
32 Droit Int. Cod., Art. 50. 83 Droit Int. Cod., Art. 148 n. 


34See in addition to the authors cited above: Crandall, Treaties: Their Making and 
Enforcement, 2nd ed., p. 430; Huber, Die Staatensuccession, p. 151; Fauchille, 1 Droit Int. 
Pub., pt. I, p. 345 ff.; Otétéléchano, De la Valeur Obligatoire des Traités Int., p. 80; Kiatibian, 
Conséquences Juridiques des Transformations des Etats sur les Traités, p. 22; Lariviére, Des 
Conséquences des Transformations Territoriales des Etats sur les Traités Antérieures, p. 119 ff.; 
Crusen, Les Servitudes Internationales, 22 Acad. de Droit Int., Rec. des Cours, p. 64 ff.; Reid, 
International Servitudes in Law and Practice (1932). 
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survive the extinction of the state and pass by succession to the annexing 
state. The principle on which the rule is based is said to be derived by anal- 
ogy from the Roman private law according to which property passes to a 
purchaser such as it was in the hands of the vendor and subject to the bur- 
dens and encumbrances that it was under at the time of transfer—res transit 
cum onere suo; nemo plus juris ad alium transferre potest quam ipse habet. 
Cases in which annexing states have admitted the survival of such obligations 
and have continued to respect them are not lacking.* 

When we turn to the practice of states we shall find that it has generally 
been in accord with the principle stated above, namely, that bilateral 
treaties, with the possible exceptions mentioned, are terminated or are ter- 
minable at the option of the annexing state as a consequence of the juridical 
extinction of the other party. Among the instances in which this result was 
admitted sooner or later, either with or without contest, may be mentioned 
the annexations of Algiers to France, of Texas and Hawaii to the United 
States, of Hanover, Frankfort and Nassau to Prussia, of the various Italian 
states to Italy, of the South African Republics to Great Britain, of Korea to 
Japan and of Madagascar to France. In some cases, as in the annexation of 
Texas, Hawaii and Madagascar, there were protests by third states which 
had treaties with the annexed state. Occasionally the position taken by 
states regarding the effect of annexation on the treaties between them and 
the annexed state has not always been consistent, their attitude depending 
on whether they were themselves annexing states or whether they were 
third states and parties to treaties with the annexed state. Thus while the 
United States maintained in the face of objections raised by certain third 
states that its annexation of Texas and Hawaii terminated all treaties be- 
tween the latter states and other states, it declined to admit that its own 
treaties with the two Sicilies were terminated by their annexation to Sar- 
dinia in 1860, that its treaty with Sardinia of 1838 was terminated by the 


%* For example the Elbe toll exemption provision in the treaty of Nov. 6, 1861, between 
the United States and Hanover which was annexed to Prussia in 1861. Crandall, op. cit., 
p. 431. Also the servitude of non-fortification of the Alsatian town of Huningen established 
in favor of Switzerland by the Treaty of Paris of 1815, which was admitted by Germany and 
France in turn to have survived the annexation of Alsace-Lorraine to Germany in 1871 and 
its re-annexation to France in 1919. I Oppenheim, Int. Law (4th ed.),p.207, and Crusen, 
op. cit., p. 65. See also the Case of the Aaland Islands, the demilitarization of which by the 
Convention of 1856 between Great Britain, France and Russia was held to have survived 
the transfer of the Islands from Russia to Finland in 1919. McNair, British Year Book of 
International Law, 1925, p. 125, and De Visscher, ‘La Question des Tles d’Aaland,” Rev. de 
Droit Int. et de Lég. Comparée, Vol. II, 3rd ser. (1921), p. 35 ff. As to the contention of the 
United States regarding its rights under Art. 24 of the Convention of Nov. 18, 1903, with 
Panama, which are said to be in the nature of ‘a covenant which runs with the land,” see 
Reid, International Servitudes in Law and Practice, p. 134. Liszt, Das Vélkerrecht, p. 192, 
asserts that when the Congo State was annexed to Belgium the latter state succeeded to the 
obligations relative to the neutralization of the Congo territory which had been imposed 
upon that state by the Act of Berlin of 1885 (Art. 10). 


434 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


establishment of the Kingdom of Italy, and that its treaty of 1805 with 
Tripoli was terminated by the establishment of Turkish sovereignty over that 
country. It appears that it was not until after the annexation of Tripoli to 
Italy in 1912 that the United States finally admitted that the latter treaty 
was no longer in existence. The fact remains, however, that in spite of 
the protests or objections of third states, in apparently every case of total 
annexation, the termination of the bilateral treaties of the annexed state, 
subject to the exceptions mentioned above in respect to treaty obligations 
in the nature of covenants running with the land, was ultimately admitted 
or acquiesced in by third states which were parties to such treaties. 

In the light of this practice and doctrine we venture the conclusion that all 
bilateral treaties between Austria and other states in force at the time of its 
annexation to the German Reich, unless there be some which establish ob- 
ligations inseparable from the territory, will have to be recognized as ter- 
minated in case Germany elects to so regard them. 

The question remains, do Germany’s treaties with other states extend ex 
proprio vigore or de plein droit to the Austrian Land, insofar as they are lo- 
cally applicable, and if not, may Germany so extend them at her will? 

A good many authors support the doctrine of automatic extension to the 
annexed territory, or at least the right of extension on the part of the an- 
nexing state. It is believed, however, that this doctrine, if admitted, must 
be recognized as being subject to exceptions or qualifications. For example, 
a treaty between Germany and the United States might contain an express 
stipulation that the treaty should apply only to the territory possessed by 
the parties at the time of its conclusion and could not be extended to terri- 
tory subsequently acquired. Or it might be shown to have been clearly the 
intention of the non-German party that the obligations which it assumed or 
the concessions which it granted should be limited to the territory or popu- 
lation which Germany then possessed, even though the intention was not 
expressed in the treaty. It is conceivable that the conditions which were 
the basis of the treaty might be radically changed as a consequence of the 
annexation by one party of additional territory. Thus the annexed state 
might be preponderantly an agricultural country, whereas the annexing 
state might be largely industrial, so that the other party to a commercial 
treaty with the annexing state might be quite unwilling to extend tariff con- 
cessions which it has made to the annexing state equally to the territory of the 
annexed state. It is believed therefore that in such a case the annexing 
state would have no right to extend such a treaty to the territory annexed, 
against the objection of the other party.*” The proposition is, therefore, 


8% See 5 Moore, Digest, p. 345 ff.; Hyde, “The Termination of Treaties of a State in 
Consequence of Its Absorption by Another,” this JourNAL, Vol. 26 (1932), p. 133; and For- 
eign Relations of the United States, 1912, p. 632. 

37 Compare the opinion of a writer in 17 Rev. de Droit Int. Privé (1921), p. 311 ff., who, 
after reviewing the jurisprudence of the French courts relative to the extension of the 
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here submitted that in the present case any country having treaties with Ger- 
many would be entirely within its right in objecting to the extension by 
Germany of such treaties to the territory of Austria. 

In case no objection should be raised by the other parties, Germany will 
probably extend the application of her treaties to Austrian territory insofar 
as they are applicable thereto, or will proceed on the assumption that they 
extended automatically thereto in consequence of, and at the time of, the 
annexation. This is what has actually been done in the great majority of 
cases of annexation, although sometimes with reservations and exceptions. 
It may be remarked in this connection that after the formation of the King- 
dom of Yugoslavia, various neutral states which had treaties with Serbia, 
gave their consent to the extension of those treaties to the entire state of 
Yugoslavia of which Serbia became a part.** 

Might Germany, instead of regarding Austria’s treaties with other states 
as terminated in consequence of the annexation, take them over and as- 
sume the duty of executing the obligations which they imposed upon Aus- 
tria, somewhat as the German Empire upon its formation took over the 
treaties which had been entered into by the various German states prior to 
their absorption into the German Empire? Both Germany and the United 
States regarded such of those treaties as the United States had concluded 
with the German states as continuing in force after the formation of the 
Empire, apparently on the theory that the international capacity of the 
German states, including the power of execution, had not been extinguished 
by their merger into the Empire.*® The fact that the juridical personality 
of Austria as a state has, unlike that of the German states which were 
merged into the Empire, been completely extinguished, would not neces- 
sarily prevent the Reich from taking over Austria’s treaties and continuing 
them in force as its own and extending their application to the whole ter- 
ritory of the Reich if it wished to do so; but aside from conceivable practical 
difficulties, the other parties to the Austrian treaties would have a right to 
object, for the reasons mentioned above, and especially if Germany should 


treaties of France to Alsace-Lorraine following the return of these provinces in 1918, main- 
tains that treaties in such cases extend to territory annexed unless it was the intention of the 
parties to limit their application to the territories which they possessed at the time the treaties 
were concluded. He cites Chrétien, Piédeliévre, Bry, Despagnet, Merignac and Fauchille 
in support of this proposition. 

Compare in the same sense Hyde, op. cit., II, p. 85, and Kiatibian, op. cit.,p.79. In fact, 
both Great Britain and the United States considered the reciprocity provisions of Art. 21 of 
the Treaty of May 8, 1871, relative to the Free Entry of Fish Products of Canada and the 
United States into the territory of the other, inapplicable to British Colombia after the 
admission of that Province into the Dominion of Canada. 5 Moore, Digest, p. 353. 

38 Péritch, 28 Acad. de Droit Int., Rec. des Cours, p. 402. 

39 As to this, see Crandall, op. cit., p. 432; 5 Moore, Digest, p. 355; Terlinden v. Ames, 184 
U. S. 270; Flensburger Dampfercompagnie v. U. S., this JourNax, Vol. 26 (1932), p. 618 
(U. S. Court of Claims); Rickmers Lederer Aktiengesellschaft v. U. S., 45 Fed. (2nd), p. 
418; note by Borchard, this JouRNAL, Vol. 26 (1932), p. 582; and Liszt, op. cit., p. 193. 
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claim for herself the benefits of any favors or concessions which those trea- 
ties granted to Austria but which have not been granted to Germany by any 
existing treaties with her. It appears that upon the formation of the Em- 
pire in 1871, when Germany extended the Prussian Treaty of Commerce 
and Amity of May 1, 1828, with the United States to the territory of the 
whole Empire, she claimed the benefit of the most-favored-nation clause 
(Art. IX) of that treaty in behalf of German products, without regard to 
whether they were the produce of Prussia or of the other states of the Em- 
pire. The United States might very well have objected to this claim, and 
in fact the Attorney General (Olney) in 1896 gave an opinion in which he 
appears to have assumed that while the treaty was to be taken as ‘‘operative 
as respects so much of the German Empire as constituted the Kingdom of 
Prussia”’, it was ‘‘not to be taken as effective as regards other portions of 
the Empire.’ 

In fact a somewhat similar question has been raised between the United 
States and Germany by the annexation of Austria. By Article VII of the 
Treaty of Friendship, Commerce and Consular Rights between the United 
States and Austria, signed June 19, 1928, each of the parties binds itself 
unconditionally not to impose any higher duties or other restrictions on 
goods exported to the territory of the other than are imposed on goods 
exported to any other foreign country. The treaty of December 8, 
1923, between the United States and Germany (Art. VII), contains an 
identical provision. But Germany in fact later adopted the policy of levy- 
ing discriminating duties against goods imported from the United States, 
in consequence of which the Government of the United States put Germany 
on a “black list’’; that is, German goods imported into the United States 
are not accorded the benefit of lower rates provided in reciprocal trade 
agreements between the United States and other countries. Austria, how- 
ever, at the time of the annexation not having resorted to discriminating 
duties against goods imported from the United States, was in virtue of its 
treaty with the United States in full enjoyment of those benefits. Might 
Germany regard the Austro-American treaty as continuing in force notwith- 
standing the annexation, and therefore claim for goods exported from Aus- 
trian territory to the United States the benefit of the lower tariff rates which 
Austrian goods enjoyed prior to her annexation to Germany? If so, the 
produce of other German territories (Bavaria, for example) would need only 
to be shipped to the United States from Austrian territory in order to be 
entitled to the benefit of the lower rates. In this way the effect of the Ameri- 
can “black list”’ of Germany might be largely avoided by the device of rout- 
ing the goods via Austria. 

The Government of the United States promptly answered this question 
in the negative and with entire legal justification, when on April 6 the Presi- 
dent directed the Secretary of the Treasury that the lower tariff rates to 

40 21 Op. Atty. Gen. 81, quoted by Crandall, op. cit., p. 432, n. 25. 
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which Austrian goods have heretofore been entitled under the treaty of 1928 
should no longer be applicable. In short, Austrian goods were put on the 
“black list” along with the produce of other German territory... The prin- 
ciple of this decision is that when one state annexes another state whose 
juridical existence is thereby terminated, the annexing state cannot by its 
own unilateral decision continue in force the treaties of the extinct state with 
third states, for the purpose of enabling the annexing state to claim for itself 
the benefits of treaty arrangements between the annexed state and other 
states when it is not entitled to them under its own treaties with the latter 
states. 

A somewhat different question has been raised by the annexation, regard- 
ing the status of the German and Austrian Concordats with the Vatican, 
both concluded in 1933. If both Concordats were identical or substantially 
so, as regards the rights and obligations which they create for the parties, 
the problem would be simple enough. In that case Germany would need 
only to treat the Austrian Concordat as terminated and replaced by the 
German Concordat, the application of which would be extended to Austrian 
territory. To this solution of the problem the Vatican presumably would 
have no ground for objection. But it happens that the Concordat with 
Austria is much more favorable to the Vatican as regards the rights and 
privileges which it concedes to the Roman Catholic Church than is the 
Concordat with Germany. If, therefore, the former is terminated and the 
latter extended to Austria it will mean the loss of important advantages 
which the Catholic Church has heretofore enjoyed in Austria and as to which 
the Vatican is said to be deeply concerned. In these circumstances, might 
the Vatican argue that Germany is bound to treat the Austrian Concordat 
as being still in force and to accord to the Catholic Church in Austrian 
territory the rights which Austria gave it? This question is quite different 
from that raised in connection with the American commercial treaty with 
Austria discussed above, which was whether the annexing state is entitled 
to claim for itself rights and privileges conceded to the annexed state by a 
treaty between it and a third state. The answer to that question was that 
Germany is not entitled without the consent of the United States to consider 
the treaty as being still in force and to claim rights and privileges under it. 
Our answer to the present question is that Germany would not be bound to 
take over the obligations in respect to the Catholic Church which Austria 
had assumed by its Concordat with the Vatican, and to execute them in the 
territory of Austria. The Austrian Concordat clearly does not belong to the 
class of treaties the obligations of which run with the land. In the light of 
the doctrine and practice reviewed above it must be concluded that the obli- 
gations assumed by Austria under the Concordat are terminable by Germany 
at her will. 

May Germany without the consent of the Vatican extend the German 

“ Text of President’s letter to Secretary of Treasury, New York Times, April 8, 1938. 
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Concordat to Austria? The conclusion was expressed in an earlier part of 
this note that an annexing state has no right to extend its treaties to the 
territory of an annexed state if the other parties to those treaties object to 
the extension. Assuming that the Vatican should refuse to give its consent 
to the extension of the German Concordat to Austrian territory, but that 
Germany nevertheless made the extension without its consent, the Vatican 
could do nothing but protest and the protest would probably be ineffectual. 
Germany might, even after having declared the Austrian Concordat ter- 
minated in consequence of the annexation, refuse to extend the German 
Concordat to Austrian territory, in which case the Catholic Church would 
have no treaty rights or privileges at all in Austria. It would therefore be 
in a worse situation than it would be if the German Concordat were extended 
to Austria. Germany undoubtedly has the right to refuse to extend the 
Concordat to Austrian territory just as she could have refused in the first 
instance to enter into a Concordat with the Vatican. Whatever is done, the 
extinction of the Austrian state is likely to create an embarrassing situation 
for the Vatican. If the Austrian Concordat is terminated without being 
replaced by the German Concordat, the Catholic Church in Austria will, as 
stated above, be left without any concordat rights or privileges whatever. 
On the other hand, if the somewhat illiberal German Concordat is extended 
to Austria and its obligations there flouted by the Nazi Government as they 
have been in the rest of Germany, the situation will be hardly less favorable 
for the Vatican. 
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FOREIGN BONDHOLDINGS IN THE UNITED STATES 


By J. REuBEN JR. 
Of the Board of Editors * 


The Foreign Bondholders Protective Council, Inc., has issued its fourth 
Annual Report for the year 1937 in a volume containing some 790 pages. 

The Report shows that during 1937 the Council was concerned with twenty- 
six situations in twenty different countries involving 254 bond issues of an 
approximate face value of $1,800,000,000. During the year two temporary 
adjustments were announced with Poland, two permanent adjustments with 
China, also permanent adjustments covering Uruguayan national and munic- 
ipal bonds. 

It appears from the Report that further discussions were had concerning 
the bonds of Colombia, Cuba, Mendoza, Cordoba (City), Brazil, Bolivia, 
Chile, Costa Rica, El Salvador, Carlsbad, Danzig, Ecuador, Germany, Guate- 
mala, Hungary, Panama, Peru, Bolivia, and Yugoslavia. 

The Report includes statistical tables covering the budgets and public debts 
of each country for a period of at least ten years and the foreign trade of each 
country with the world and with the United States for a like period. The 
tables give available figures on immigrant remittances to, and tourist expendi- 
tures in, the same countries. 

Of the 42 countries having dollar bonds outstanding, 15 are making full 
service as to both interest and sinking fund payments, and 27 are in default. 
Two of these, Argentina and Canada, are making a full service on their na- 
tional obligations but each has defaulted provincial and municipal bonds. 

However, all dollar bonds having gold clauses are in default in that none, 
in so far as the Council is informed, is being served in gold or its equivalent, 
but rather in present day currency. 

Of the $5,557,600,752 dollar bonds outstanding at the end of 1937, $2,203,- 
819,360 were in default, or approximately 39.7%. Latin America, with 85.1% 
of its outstanding dollar bonds in default, leads the list. 

Prior to the World War, America had done little in the way of long-term 
lending to foreign governments. Among the loans made, the following may 
be mentioned: In Theodore Roosevelt’s time a refinancing operation ($20,- 
000,000) was carried out in the Dominican Republic under the supervision of 
the Department of State. This was a loan made in extremis to prevent both 
chaos in the Republic and threatened intervention and possible occupation of 
the Republic’s territory by European Powers, with resulting potential com- 
plications under the Monroe Doctrine. This refinancing was entirely in 
dollar obligations. During this same period the Morgan firm made a loan 
($2,500,000) to Bolivia for railway developments; there were dollar loans 


* Until recently Mr. Clark was President of the Foreign Bondholders Protective Council, 
Inc., and is now Chairman of its Executive Committee. 


439 


440 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


made to Cuba ($51,500,000) by the Speyer firm to set up the Cuban Govern- 
ment and make it a going concern, as likewise for development purposes. 

During the Taft Administration, Brown Brothers and Seligman made a 
small dollar loan ($1,500,000) to Nicaragua, also made in extremis, for de- 
velopment purposes, the paying off of claims, and for governmental uses. 
Effort which failed was made by the Taft Administration to arrange a dollar 
loan for Liberia which was in dire need of help. This loan was later made by 
the Wilson Administration ($2,250,000). 

During the Roosevelt-Taft era Americans also began participating in what 
might be called multi-creditor loans, that is, loans to a government by the 
financial institutions of several countries, e.g., England, France, Belgium, 
Holland, Switzerland, Germany, and others. These loans were practically 
always made in foreign currencies—sterling, franc, guilder, Swiss franc, mark, 
etc. In some cases an actual tranche of such loans was assigned to the par- 
ticipating American institutions, but in others there was merely a turning over 
of bonds to the American participant to be marketed by him in America. 
Operations of this sort were, during this era, carried on in connection with 
Mexican refinancing and conversion, and particularly with China where the 
American interest was taken as the result of the urgent desire of the Depart- 
ment of State which wished, for China’s protection, a position and voice in any 
operations which foreign Powers might later take for the protection of their 
financial interests. Then there were also about this time some dollar loans 
($72,500,000) made both in Mexico and China that were for industrial and 
railway purposes but with government guarantees. The total of all this pre- 
War financing was somewhere about $150,250,000. 

This was roughly the situation when the World War broke. The financing 
of the Allies then rapidly developed and America became bond-conscious in 
the field of international finance. 

During the War period the Allies borrowed from the American public ap- 
proximately $2,707,283,000 and they and other Governments borrowed from 
the Government of the United States some $10,350,479,000. Thus the total 
foreign long-term obligations held in the United States at the end of the War 
period, including the $150,250,000 of pre-War loans, was approximately $13,- 
208,012,000. 

The Allied and inter-governmental debts went into default almost imme- 
diately after the War. Adjustments of the original obligations were made 
under the Congressional authorization of February 9, 1922. These adjust- 
ments were greatly to the advantage of the debtors. But new defaults came 
almost at once on the adjusted debt. This great debt remains still in default, 
with the honorable exception of Finland which has made full service, and 
Greece which has made partial service. This fact of default has had more to 
do with defaults on privately-owned long-term obligations than any other 
one factor, including the world-wide depression. This matter will be again 
referred to. 
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In the post-War period (1919-1930), foreign governments made increas- 
ingly large borrowings here by selling their bonds to the public. The follow- 
ing figures are approximately accurate: 


1919.. $ 391,787,400 1923.. $ 420,597,350 1927.. $ 1,336,760,260 


1920. . 497,437,986 1924.. 969,224,437 1928..  1,250,951,267 
1921.. 623,307,880 1925.. 1,076,466,150 1929.. 671,230,806 
1922.. 763,626,984 1926.. 1,125,481,182 1930.. 905,333,214 


Total $10,032 ,204,916 


Of this huge sum, approximately $2,403,800,015 went to Latin America; 
$2,287,779,361 to Canada; $4,141 ,684,220 to Europe; $859,245,380 to the Far 
East; and $339,695,940 to other countries outside the foregoing classifications. 

Approximately one-third of the total sum outstanding in 1934, as given 
above, went into default in 1931-1932 as follows: 


Appreciating that there was in America no organization charged with pro- 
tecting the interests of the holders of these great sums of privately owned 
defaulted bonds (every considerable foreign bondholding country in Europe 
has a bondholders’ protective association) , President Hoover’s Administration 
sought to set up an American organization for that purpose. The Administra- 
tion went out of office, however, before the organization could be 
made. When the Securities Act was passed, it contained provisions 
(Title II) for the establishment of a governmental organization to look 
after defaulted bondholders’ interests. President Roosevelt’s Administration 
decided (wisely, as it is believed) not to set up the body provided for in Title 
II, but instead to set up a private corporate entity similar to the Council of 
Foreign Bondholders of Great Britain, and other European bondholders’ 
associations. To this end, invitations were issued (in the Fall of 1933) by 
Secretaries Hull and Woodin, and Chairman March of the Federal Trade 
Commission, to a number of gentlemen who were asked to organize such a 
corporate body. The result was that on December 18, 1933, the Foreign 
Bondholders Protective Council, Inc., was incorporated under the laws of 
Maryland as a non-stock, non-profit organization. It is not organized for, 
and may not under its certificate of incorporation engage in, any business or 
undertaking for the pecuniary profit of its members, and no funds or property 
of the corporation may be paid or transferred to its members by way of any 
dividend distribution or otherwise, except as compensation for services 
rendered, expenditures incurred, and as interest for advances made. In case 
of dissolution of the corporation, its assets are to be applied first to the dis- 
charge of its liabilities, the balance of its assets thereafter remaining are to 
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be devoted to the object and purpose for which the corporation is organized. 
In keeping with the character of the Council as a non-profit semi-public 
organization, the Executive Committee and Board of Directors, as also the 
officers and others serving on standing committees (with the exceptions noted 
below) serve without compensation, though reimbursement may be made of 
expenses incurred by directors and members of the Executive Committee in 
attending meetings of the Board, or of any committee thereof, or in connec- 
tion with the business and affairs of the corporation. The President, the 
Chairman of the Executive Committee, one Vice-President, the Secretary and 
Assistant Treasurer (one person), and the Assistant Secretary, receive salaries 
fixed at moderate sums. But no separate or additional compensation shall 
be paid to any officer on account of his services in connection with negotiations 
on defaulted bonds, except actual expenses. The other officers do not receive 
any compensations. 

The best available information indicates, as already stated, that in Decem- 
ber 1933, there were outstanding $8,193,000,000 of bonds issued and publicly 
offered to American investors by central governments, their states, provinces, 
and municipalities (plus a few industrial issues governmentally guaranteed). 
These are usually spoken of as our privately held long-term obligations. Of 
the foregoing amount, there was (as already stated) still outstanding on 
January 1, 1938, $5,557,600,752. 

This vast sum does not include the $12,493,087,660 owed as of January 31, 
1938 to the Government by the debtor allies and other governments; nor does 
it include a sum—running into some more billions of dollars (estimated as of 
December 31, 1936, at about $6,700,000,000)—invested by American com- 
panies and institutions (and in the last analysis, through stock ownership in 
such companies and institutions, by the investing American public) in the 
mining, timber, agricultural, ranching, railroad, telegraph, telephone, elec- 
tric light and power, manufacturing, and other industries in foreign countries. 

Of the publicly offered and privately held long-term obligations totaling 
$8,193,000,000 as stated above, approximately $2,930,000,000 of bonds were 
in default when the Council was formed in December 1933. 

The problems then facing the Council were almost wholly novel in so far as 
American experience went. No American organization of this kind had ever 
before carried on this sort of work. Furthermore, in certain respects these 
problems were novel so far as world experience went. For example: In 
European countries foreign bondholdings are in the main in the hands of 
relatively few persons and institutions, who live within a relatively small 
area, and are rather easily accessible to the bondholders’ associations when 
representations become necessary. In America the bonds are widely spread 
among the great American bond-buying public (it has been estimated that 
the average bondholding is but $3,000—the bonds in actual default in Decem- 
ber 1933 being held by some 600,000 persons), and these bondholders are 
scattered from Maine to California, from the Dakotas to Texas, as also in 
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many foreign countries in Europe, Asia, Australasia, and Africa, so making 
any effective codperation among the dollar bondholders almost impossible 
as a practical matter. 

In another respect the situation in Europe is different from that in America. 
There large groups of holders of long-term obligations are more or less identi- 
cal, actually or in business association, with those who own the short-term 
obligations and the current commercial credits. These three groups of credits 
are thus able to work harmoniously to get the utmost possible return from the 
foreign government, now on one kind of obligation, now on another. In 
America, these three kinds of creditors are not only not identical but fre- 
quently they are at more or less open warfare among themselves to secure 
the available exchange—a situation that frequently operates against all 
these warring American foreign investments and in favor of like investments 
by the nationals of other countries. 

A third respect in which the situation of the European bondholders’ asso- 
ciations differs from that of the Council is found in the fact that since the 
War the European countries have abandoned the international principle of 
conduct obtaining among nations before the War—namely, that governments 
would not normally interpose, even their good offices, in behalf of their na- 
tionals holding foreign government bonds, so that, in violation of that prin- 
ciple, they now not only make representations upon behalf of such interests, 
but even impose coercive measures—such as compulsory clearings—against 
debtor governments to compel the adequate service by these debtors of their 
long-term obligations held by the nationals of the coercing state. 

The American Government still adheres to the old rule, though rendering to 
the Council within that rule, the maximum assistance it considers proper. 

Thus, because of the lack of American experience, the novel problems pre- 
sented, and the handicaps upon its operations as compared with similar 
European associations, the Council not only has been obliged to move forward 
slowly, but not always have its efforts been attended with that success which 
the European coercive policy would have brought to it. 

The record of its four and one-half years of operation may be stated, in 
summary, as follows: 


Temporary Plans covering service (interest and, in some instances, 
amortization) upon: 
$1,000,000,000 Germany—two negotiations 
350,000,000 Brazil 
10,500,000 Costa Rica 
*126,000,000 Poland—two negotiations 
50,000,000 Hungary—non-State bonds 
8,000,000 Haiti 

30,000,000 Yugoslavia 


* Both temporary and permanent adjustments have been made on Polish bonds. 
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Permanent Plans of service (interest and amortization) upon: 


$ 16,000,000 Dominican Republic 
70,000,000 Province of Buenos Aires 
11,000,000 China—Hukuang and Treasury Notes 
58,500,000 Uruguay and Montevideo 
4,300,000 Mendoza 
40,000,000 Cuba 
*72,632,000 Poland 


Recurring to the effect on all long-term obligations, of the default on the 
inter-allied debt, the following further observations may be made: 

The Council has had almost no negotiations with any defaulting debtor in 
which sooner or later reference has not been made to the inter-allied default 
and, in connection with the reference, the argument advanced, either openly 
or covertly, that if these big debtors—the great Powers—do not pay, why 
should any one else. 

With these defaulters, it has been this lack of will to pay, as they them- 
selves have thus made clear, rather than the lack of ability to pay which has 
led to default. This is shown by the fact that, almost without exception, 
defaulting debtors plead insufficient dollar exchange to serve their bonds, 
either partially or in full, yet many of these very debtors have been able to 
find dollar exchange to purchase their own bonds—sometimes in large propor- 
tionate amounts—in the American market at the very low prices to which 
their own wilful default has forced the price of their bonds. 

Again it is known that in some cases where rigid exchange control has been 
exercised in a foreign country, and lack of dollar exchange has been pleaded 
as the reason for not serving their dollar long-term obligations, nevertheless 
permission has been granted by that country to its provincial or municipal 
debtors to use dollar exchange for the very purpose of buying up their de- 
faulted bonds on the American market. 

In other cases also, it is credibly reported that the defaulting debtors them- 
selves have, continuously over extended periods, speculated in our market on 
their own bonds, buying at low prices, selling when the bonds went higher, 
rebuying at low prices, and reselling at higher prices, to their considerable 
enrichment, notwithstanding they were pleading poverty in dollar exchange. 

In still other cases, the nationals of the defaulting debtors, instead of the 
debtor himself, have been able to find dollar exchange—though the debtor 
himself pleaded no dollar exchange available for debt service—to buy quanti- 
ties of the defaulted bonds of his country. 

Still another variation of these bootlegging operations is this: 

Responsible sources affirm that defaulting governments have not only re- 
patriated their bonds at defaulted prices, but that, having so secured their 
bonds, they then by market manipulations secure a favorable moment to re- 


* Both temporary and permanent adjustments have been made on Polish bonds. 
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sell these same bonds at advanced prices to the American public, even where 
(it is said) the bonds have been stamped to show their repatriation, the stamp 
being eradicated before resale. 

The Council is understood to feel sure it is not yet fully advised of the total 
permutations, combinations, and peregrinations used by defaulting debtors 
to retire their bonds at prices resulting from defaults that too often seem 
wilful, if not planned. 

It may be roughly estimated that this repatriation of bonds largely at de- 
faulted prices, has, since 1931 (the year of the bulk of the defaults), amounted 
to as much as $3,275,000,000. Of course, a considerable part of this im- 
mense sum is accounted for by the due operation of the amortization clauses 
of the bonds being regularly served. 

These practises shout so loudly on their own account, that they need no 
other characterization. 

There are certain misconceptions (some already referred to) about our 
long-term foreign obligation holdings that should be corrected, among which 
the following (among the more important) may be mentioned: 

Foreign dollar bonds issued in this country are not primarily held by 
“Wall Street,” which, in fact, owns relatively very few; these foreign 


bonds are held by hundreds of thousands of people (which may well run 
up into millions of people) of moderate circumstances; 


These bonds have not been purchased from illicit profits or surplus 
funds which have been illicitly extorted from the people. The funds are 
not what used to be called “tainted moneys.” They have been largely 
purchased by the scanty savings of great multitudes of people who in- 
vested in these bonds the money which, during a lifetime of toil, they had 
saved against the meagre days of declining years; and, next, they have 
been purchased in considerable amounts from trust funds in the hands of 
charitable, religious, and educational institutions, dependent, to a greater 
or less extent, upon the income of these bonds for their existence. 


The funds used to purchase these obligations were not idle moneys 
having no direct connection with our national economic life; they were 
not funds that, if lost, would not appreciably affect the financial and 
commercial welfare of the country. On the contrary, these funds were 
and are a large and intimate part of our working national wealth, and are 
just as valuable and important to our national economic welfare as if 
they had been used in any other international trading undertaking, 
financial or commercial, in which our citizens might engage. If these 
bond obligations are not paid, just that much of our national wealth 
is lost. 


The idea that a debtor may disregard or ignore without vigorous com- 
plaint or rebuke, one sort of debt just because it is that sort of debt, and 
without being called officially to book for his delinquency, and yet that, in 
spite of these facts, this same debtor may be confidently relied upon to pay 
his other debts of all sorts without default, is not sound in any view. The 
fact is that such default (sometimes amounting to virtual repudiation) of 
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one debt inevitably leads to the same attitude and action upon other debts, 
to the consequent destruction not only of all confidence, but of all safety, in 
every sort of international financial operation. Nor does the evil stop 
there, for promise-repudiation is an easily acquired habit, and the principle 
“false in one, false in all” soon finds its full expression and operation in the 
whole gamut of international relations. 

Thus the foreign long-term investments of the United States merit fullest 
consideration from our statesmen, because the future economic welfare of 
our people depends in great part upon what we can invest, or sell, and it is 
impossible to continue selling unless we can realize on the investment and 
currently collect the selling price. 

No accurate reliable figures are available as to the situation of our short- 
term credits outstanding at the beginning of 1934, but they are believed to 
be well on now to complete liquidation; so it is with our frozen commercial 
credits of that date; and, so far as is known, our current commercial credits 
are not now generally in straits, though some are reported to be in trouble. 

As to our long-term credits (the other great credit item in our interna- 
tional finances), as already indicated, these are of two sorts: (1) Foreign 
dollar bonds privately held, which the Council has undertaken to represent, 
and (2) the inter-allied and other inter-governmental debts which the Gov- 
ernment owns and controls in representation of the taxpayers, and with which 
the Council has nothing to do. The situation as to these credits during the 
last four years is as follows: 

Inter-allied and 


Privately issued Inter-governmental 

and owned debt (funded) 
Bonds outstanding Jan. 1, 1934.... $8,193,000,000 $11,704,487,483.44 
Bonds in default Jan. 1, 1934...... 2,930,000,000 11,695,487 ,463.44 


Interest payments on defaulted and 
non-defaulted bonds since Jan. 1 
1934, to Dec. 31, 1937, incl........ 940,176,693 1,666 ,266.00 


® Includes Canada for which actual payments for 1936 and 1937 total $199,365,505, and 
estimated payments for 1934 and 1935 total $206,000,000. 

> Made up of $1,166,000 paid by Finland, which was full service, and $501,266 paid by 
Greece, which was partial service. (Hungary deposited nearly $10,000 worth of pengoes on 
December 15, 1937.) 
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TWELVE CASEBOOKS ON INTERNATIONAL LAW 


By Mantey O. Hupson 


Twelve casebooks on international law have been published in the United 
States, England and Canada? during a period of slightly more than fifty 
years, and six of them have appeared during the last ten years. 

Pitt Cobbett led the procession in 1885 with a work which has passed 
through several revisions * and has not yet lost its usefulness. Stirred by a 
“tendency on the part of English lawyers to regard that body of custom and 
convention which is known as International Law as fanciful and unreal,” Pitt 
Cobbett sought to emphasize that “a very large portion of International Law 
rests on authority as trustworthy as that which commands the homage of the 
English lawyer’’; * to this end he prepared “a selection of illustrative cases 
which may serve as a useful companion volume to existing text-books.” 4 
The first American casebook was published by Freeman Snow in 1893, under 
the inspiration of “the ‘case system’ introduced into the Harvard Law School 
a score of years ago by Professor Langdell.”® Dr. James Brown Scott had 
intended his casebook, published in 1902,’ to be a revision of Snow’s Cases 
and Opinions, but it was issued “as an independent work”; *® with a new 


1 Analogous publications do not exist in languages other than English. In the preface 
to his Cases on International Law (1922), p. xvi, Dr. James Brown Scott invited ‘‘our friends 
in other countries” to “prepare collections of cases of an international character,” but ap- 
parently the invitation has brought no response except from Professors MacKenzie and 
Laing. 

2 Pitt Cobbett, Leading Cases and Opinions on International Law, Collected and Digested 
from English and Foreign Reports, Official Documents, Parliamentary Papers, and Other 
Sources, With Notes and Excursus, Containing the Views of the Text-Writers on the Topics 
Referred to, together with Supplementary Cases, Treaties, and Statutes, London: Stevens 
and Haynes, 1885, pp. xxi, 280; 2nd ed., 1892, pp. xxiv, 385; 3rd ed.—Cases and Opinions 
on International Law, and Various Points of English Law Connected Therewith, Collected 
and Digested from English and Foreign Reports, Official Documents, and Other Sources, 
With Notes Containing the Views of the Text-Writers on the Topics Referred to, Supple- 
mentary Cases, Treaties, and Statutes, in two volumes: I, 1909, pp. xxiv, 385; II, 1913, 
pp. xxxii, 547; 4th ed. by Hugh H. L. Bellot, Leading Cases on International Law with Notes 
Containing the Views of the Text-Writers on the Topics Referred to, Supplementary Cases, 
Treaties, and Statutes, London: Sweet & Maxwell, in two volumes: I, 1922, pp. xxiv, 374; 
II, 1924, pp. xxxvii, 690; 5th ed. by Francis Temple Grey, Cases on International Law, 
in two volumes: I, 1931, pp. xx, 372; II, 1937, pp. xxxix, 398. 

* Preface, p. v. 4 Tbid., p. vi. 

’ Freeman Snow, Cases and Opinions on International Law with Notes and a Syllabus. 
Boston: Boston Book Company, 1893. pp. xl, 586. 

* Preface, p. iii. Langdell’s first casebook, which was on Contracts, was published in 1870. 

? James Brown Scott, Cases on International Law Selected from Decisions of English and 
American Courts, with Syllabus and Annotations, Boston: Boston Book Company, 1902. 
pp. Ixvii, 961; 2nd printing, St. Paul: West Publishing Company, 1906. 

Preface, p. v. 
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edition in 1922, it held the field in North America for more than twenty- 
five years, and its influence can be seen in all of the subsequent col- 
lections. The “idea underlying this volume” was “that international law is 
part of the English common law; that as such it passed with the English 
colonists to America; that when, in consequence of a successful rebellion, they 
were admitted to the family of nations, the new republic recognized interna- 
tional law as completely as international law recognized the new republic.” 2° 
Aside from any possible question of its historical accuracy, the statement 
raises a very controversial problem as to the relation between international 
law and national law, which has a distinct bearing on the evaluation to be 
placed on decisions of national courts on topics of international law. In 1913 
Norman Bentwich published a modest collection of some 69 cases, chiefly 
British cases.1!_ The two-volume collection published by Stowell and Munro 
in 1916 12 was more comprehensive than any of those which preceded it, and 
it is to be regretted that it has not had wider use. In 1917 Evans published a 
small collection, enlarged in a second edition in 1922 to include “148 cases, of 
which 83 were decided in British courts and 65 in American courts.” 14 

The war of 1914-1918 and the developments of the decade which followed 
its close, brought many changes of emphasis into the work of students of 
international law, and these changes have been reflected in the casebooks 
published during the past decade. Both Dickinson’s '* and Hudson’s » col- 
lections of cases appeared in 1929. The former was given an enthusiastic 
reception and the frequency with which it has been cited is an indication of 
its general merit. Six years later, in 1935, a collection by Professor Fen- 
wick of Bryn Mawr College was published.1® In 1937, Professors Scott and 


* Scott, Cases on International Law Principally Selected from Decisions of English and 
American Courts. St. Paul: West Publishing Company, 1922. pp. xxxvi, 1196. The 1922 
collection was not stated to be a second edition of the earlier work, but it is now so denom- 
inated in the preface to the Cases by Scott and Jaeger, p.v. However, the volume of Scott 
and Jaeger’s Cases before the writer is indicated in the back-title as a ‘‘Second Edition.” 
[This denotation is erroneous and has since been corrected by the publishers.—Ed.] 

10 Preface to the 1902 volume, p. v. This statement was repeated in 1922, preface, p. xi. 

11 Norman Bentwich, Students’ Leading Cases and Statutes on International Law, with 
Notes. London: Sweet and Maxwell, 1913. pp. xix, 247. 

12 Ellery C. Stowell and Henry F. Munro, International Cases, Arbitrations and Incidents 
Illustrative of International Law as Practised by Independent States. Boston, New York, 
Chicago: Houghton Mifflin Company, 1916. In two volumes: I, pp. xxxvi, 496; II, pp. 
xvii, 662. 

13 Lawrence B. Evans, Leading Cases on International Law. Chicago: Callaghan and 
Company, 1917. pp. xix, 477; 2nd ed., 1922, pp. xxv, 852. 

4 Edwin DeWitt Dickinson, A Selection of Cases and Other Readings on the Law of 
Nations, Chiefly as It Is Interpreted and Applied by British and American Courts. New 
York: McGraw Book Company, 1929. pp. xxii, 1133. 

18 Manley O. Hudson, Cases and Other Materials on International Law. St. Paul: West 
Publishing Company, 1929, pp. xxxv, 1538; 2nd ed., 1936, pp. xl, 1440; 2nd ed., Shorter 
Selection, 1937, pp. xxxix, 622. 

16 Charles G. Fenwick, Cases on International Law. Chicago: Callaghan and Company 


1935. pp. xxiii, 815. 
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Jaeger of Georgetown University published, a new collection, quite different 
from the earlier works of Dr. Scott.17 The series is completed, up to the 
present time, by the publication in 1938 of two casebooks: one by Professor 
Briggs of Cornell University,!® the other a special collection on Canada and 
the Law of Nations by Professor MacKenzie of the University of Toronto 
and Professor Laing of the College of William and Mary.’® 

This galaxy has not only lightened the task of teachers and students of 
international law; it has also furnished the legal practitioner with valuable 
aids for investigating problems in the field.2° For the basic materials of 
international law are not assembled in any system of reports or of statutes; 
they are scattered among a variety of sources, and few are the digests to 
which an investigator may turn for his leads.21__ Most, if not all, of the twelve 
collections therefore deserve a place in any well-equipped law library. 

The recent additions to the series tempt one to undertake an appraisal of 
both the purposes of the editors and the methods which they have followed. 
All of the twelve collections are primarily intended for the teaching of stu- 
dents. Yet no casebook will teach itself. Every live teacher must be en- 
gaged in a constant assembling of his own “apparatus,” and hence he will 
seldom be wholly content with a collation prepared by another; moreover, 
affections cluster around familiar standby cases, and each new casebook 
brings a chorus of groans evoked by its omissions. Even when libraries are 
available to teachers, however, the number of casebooks will be limited by 
the cost of publication. The satisfactoriness of a collection will also depend 
upon the advancement of the students who are to use it, and upon the intellec- 
tual equipment with which they approach international law. Advanced law 
students may need a casebook which is not adapted for third- or fourth-year 


17 James Brown Scott and Walter H. E. Jaeger, Cases on International Law. St. Paul: 
West Publishing Company, 1937, pp. lxix, 1062. Dr. Scott is also Director of the Division 
of International Law of the Carnegie Endowment for International Peace. 

18 Herbert W. Briggs, The Law of Nations: Cases, Documents, and Notes. New York: 
F. S. Crofts and Company, 1938. pp. xxix, 984. 

19 Norman MacKenzie and Lionel H. Laing, Canada and the Law of Nations. A Selec- 
tion of Cases in International Law, affecting Canada or Canadians, decided by Canadian 
Courts, by Certain of the Higher Courts in the United States and Great Britain and by 
International Tribunals. Foreword by the Rt. Hon. Sir Robert Borden. Introduction by 
James Brown Scott. Toronto: Ryerson Press; New Haven: Yale University Press, 1938. 
pp. xxvii, 567. 

20 See Lester H. Woolsey, in this JourNnat, Vol. 24 (1930), p. 834. 

"The principal digests are: John Bassett Moore, A Digest of International Law as 
Embodied in Diplomatic Discussions, Treaties and Other International Agreements, Inter- 
national Awards, The Decisions of Municipal Courts, and The Writings of Jurists, and Espe- 
cially in Documents, Published and Unpublished, Issued by Presidents and Secretaries of 
State of the United States, The Opinions of the Attorneys-General, and The Decisions of 
Courts, Federal and State, 8 vols., 1906; Annual Digest of Public International Law Cases, 
5 vols., covering the years 1919-1930; and Fontes Juris Gentium, Ser. A, Sec. 1, Vols. 1, 2, 3, 
Sec. 2, Vol. 1, and Ser. B, Sec. 1, Vol. 1. A continuation of Moore’s Digest is now being pre- 
pared under the direction of Green H. Hackworth, Legal Adviser to the Department of State. 
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students in an American college; yet the one group as well as the other must 
command a store of information concerning the basic facts underlying the 
political system in which international law is applied. Without a consider- 
able knowledge of the state system, of the communities which compose it and 
of those which are outside or on the periphery of its orbit, a student will find it 
difficult to think of international legal relations in concrete terms; nor has he 
the basis for estimating the sway of international law without a knowledge of 
the international organization of the past three quarters of a century. In 
material on both of these points—on the nature of the state system and the 
extent of international organization—none of the more recent casebooks is 
altogether satisfactory. 

While there is some variety in the collections as to the subjects covered, 
all of them are chiefly concerned with public international law. The line 
between public and private international law is difficult to draw, however, and 
each of the collections includes material on private international law, and 
some of them material on constitutional law. Dickinson pointed out this 
threefold character of his collection.22 To some extent, questions of national 
maritime law are covered also, and in spite of its confusion of ideas, The 
Scotia 23 remains a favorite of most of the editors. Earlier casebooks gen- 
erally consisted of two parts: I, Peace, and II, War, or War and Neutrality; 
in some of them the greater space was given to the second part. Of the 
more recent collections, Dickinson’s goes furthest in omitting the latter topic 
entirely. Fenwick devotes three chapters to “Procedure by War”; Scott 
and Jaeger deal with war and neutrality under the strange title of “Procedural 
Law,” which is the more misleading because the same title is made to cover 
claims and procedure in international tribunals. All the twelve casebooks 
cover the subject of nationality, a subject which in Europe is usually excluded 
from public international law. Some of the more recent casebooks devote 
a good deal of space to international claims. On the pacific settlement of 
disputes, including the role of the Permanent Court of International Justice, 
Fenwick’s material is sparse; Briggs’ chapter is more adequate, but the treat- 
ment by Scott and Jaeger leaves much to be desired; while MacKenzie and 
Laing omit all reference to the subject. Fenwick and MacKenzie and Laing 
seem to ignore the Covenant of the League of Nations and the Treaty for the 
Renunciation of War, and Scott and Jaeger are not more useful, though they 
include the text of the Covenant in an appendix; Briggs devotes much atten- 
tion to both instruments. 

This raises a big question as to the nature of the materials to which a stu- 
dent may best devote his time. In recent American casebooks on private 
law, there has been a pronounced tendency to place before students not only 
court decisions but also statutes and various other kinds of materials.24 In 

22 Preface, p. v. 2314 Wallace 170 (1872). 


*4 See, for example, Chafee and Simpson, Cases on Equity, 2 vols. (1934); Jacobs, Cases and 
Other Materials on Domestic Relations (1933). 


TWELVE CASEBOOKS ON INTERNATIONAL LAW 451 


international law, this course seems even more essential, in view of the diffi- 
culty experienced by experts as well as by students in finding relevant ma- 
terials. The role of courts in international law is by no means as significant 
as it is in national law, and legislation is quite as important in the former as 
in the latter. Just as the attitude of many law teachers toward statutes was 
formerly one of disdain, international legislation was all but ignored by 
treatise-writers as late as a generation ago. The existence today of literally 
hundreds of international legislative instruments 2° cannot be neglected by 
anyone whose law is related to actuality. Acts of international congresses, 
reports of international commissions, and diplomatic correspondence must 
also find a place in any scheme of study of international law, as well as the 
unofficial formulations by such bodies as the Institut de Droit International. 
What would Moore’s Digest have been if it had been confined to cases decided 
by courts? Valuable as the case system may be, an editor ought to recognize 
the limitations on its use in international law, a field in which some of the 
most interesting problems never come before courts, national or international. 
All of this was appreciated by Pitt Cobbett, who used the word case “in its 
widest sense,” without “limiting it to disputes that have been the subject of 
forensic litigation”; 2° and both he and Snow were careful to entitle their 
works Cases and Opinions. The work of Stowell and Munro made frequent 
use of extracts from diplomatic documents. This makes it the more difficult 
to understand why Fenwick, Scott and Jaeger, MacKenzie and Laing should 
have confined themselves largely, if not wholly, to the output of tribunals, 
to the neglect of both national and international legislation. A student using 
their collections may not only fail to be aware of the existence of essential 
international instruments, but he may also remain ignorant of where to find 
them. Briggs, on the other hand, has brought his collection into closer touch 
with the prevailing law, as may be seen by a glance at his interesting “Table 
of Documents.” 27 Many are the exciting current problems in which none of 
the more recent works is calculated to arouse a student’s interest; for example, 
problems as to the acquisition of territory in Arctic and Antarctic regions. 

In the selection of decisions of tribunals, the editor of a casebook has the 
problem of deciding which are the tribunals from whose jurisprudence deci- 
sions are to be taken. It would seem that preference would naturally be 
given to international tribunals. Yet the decisions of such tribunals are not 
too numerous, frequently they are not collected into convenient series, ques- 
tions of language arise, and many of the decisions are too long to be con- 
veniently reproduced. The inclusion of important decisions of national 
courts seems desirable, on the assumption always that students will be warned 
that at best they can reflect but national views of international law; the 
Conference of American Teachers of International Law, which met at Wash- 

* The texts of more than 500 multipartite instruments, from 1919 to 1934, are reproduced 


in the six volumes of Hudson’s International Legislation. 
* Preface to first edition, p. vii. 27 On p. xxvii. 
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ington in 1914, expressed a timely admonition that “in a general course 
on international law the experience of no one country should be allowed 
to assume a consequence out of proportion to the strictly international prin- 
ciples it may illustrate.” 28 Difficulties of translation arise in the use of deci- 
sions of the national courts of any considerable number of countries; 7° great 
libraries are needed; and until the appearance of the Annual Digest of Public 
International Law Cases, which began with the year 1919, no guide to such 
decisions was available. 

The twelve casebooks published in America, England and Canada naturally 
emphasize decisions of American and British courts; several of them were 
expressly limited, or chiefly limited, to such decisions. To some extent, the 
same cases have tended to appear in all the American casebooks of subsequent 
date,®° except in that of Scott and Jaeger. Dickinson included some 25 inter- 
national cases, and a few cases selected from national tribunals outside of 
American and English jurisdictions. About a third of the cases in Hudson’s 
second edition are decisions of international tribunals, and a number of 
decisions of tribunals in twelve non-English-speaking countries are included, 
for some of which use was made of the summaries in the Annual Digest. 
Fenwick includes about 30 international cases, and only a few cases from 
non-English-speaking jurisdictions. With Briggs, “decisions of international 
tribunals . . . were preferred to decisions by national courts”; *4 he includes 
46 international cases, as well as national cases, from French, German and 
Swiss courts. MacKenzie and Laing, whose purpose was somewhat special, 
limited themselves chiefly to American, Canadian and British decisions, with 
less than ten international cases. 

The greatest departure in this connection is made by Scott and Jaeger, 
whose preface states that “the American cases constitute slightly less than 
twenty per cent of this collection, the cases of arbitration somewhat over 
twenty per cent and the balance . . . are decisions of municipal courts of 
[some sixty] foreign nations” ®* (British decisions being placed in this last 
category). To this is added a somewhat questionable statement that “courts 
of justice, wherever found, are frequently called upon to apply and enforce 
international law”; ** and in their design of an “ ‘international’ casebook of 
international law,” ** no distinction seems to have been drawn by the editors 
between decisions of international and national tribunals. Such an attitude 
may lead to serious difficulties. For example, the vague rule of “liberal” con- 
struction of treaty provisions followed by the Supreme Court of the United 
States ®° may be useless if not improper for application by an international 


*8 Proceedings of the Conference of American Teachers of International Law, 1914, p. 71. 

*° A few cases in French were reproduced in the Snow, and MacKenzie and Laing case- 
books, without translation. 

30 See Lawrence Preuss, in this JouRNAL, Vol. 30 (1936), p. 345. 

Preface, p. v. Tbid., p. v. Tbid., p. vi. Tbid., p. v. 

% F.g., in Nielsen v. Johnson, 279 U.S. 47 (1929). 
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tribunal; even in interstate cases the Supreme Court of the United States has 
applied a mélange of “federal law, state law, and international law, as the 
exigencies of the particular case may demand,” °® and usually with slight 
indication as to which is conceived to be which. Scott and Jaeger made full 
use of the Annual Digest in their reproduction of decisions not handed down 
in the English language; and the result is more of an “international mo- 
saic” 37 than any other work in the series. Their generous use of such cases 
—it is strange that in connection with international law they should be called 
“foreign” 38 cases—may be puzzling to a student unfamiliar with the positions 
of the particular courts in their national judicial hierarchies, as, for example, 
in the seven cases on pp. 422-427, selected from the Civil Tribunal of Saint 
Malo, the Court of Lucea, the Tribunal of Marseille, the District Court of 
Dordrecht, the Court of Ghent, the Civil Tribunal of Florence, and the Tri- 
bunal of Commerce of Ilfov; but this difficulty is in part offset by the table 
of “national courts.” °° 

In the presentation of reported cases, Pitt Cobbett’s style of presenting 
merely summaries of facts and decisions has not been followed in any of the 
recent casebooks, except where dependence has been placed upon the sum- 
maries in the Annual Digest. Unfortunately Scott and Jaeger note some of 
their cases as decided in the Permanent Court of Arbitration, with no indica- 
tion to the student of the ad hoc character of tribunals formed out of that 
panel. A tendency is notable, however, to return to Pitt Cobbett’s example 
in the presentation of elaborate editorial notes relating to topics,* in addition 
to notes relating to cases. Snow’s Cases and Opinions included headnotes, 
some footnotes, and a Syllabus which was intended to “make available the 
opinions of a number of the most eminent writers, of different countries, by 
grouping references to their works under specific heads”; *! this last feature, 
continued by Scott in 1902, was dropped in 1922. Evans’ second edition in- 
cluded numerous editor’s notes. Dickinson’s footnotes were admittedly em- 
ployed “for annotation exclusively.” #2 Fenwick included some introductory 
notes, as well as notes of supplementary cases. Briggs has included a large 
number of editor’s notes, excellent in form and substance, containing valuable 
bibliographical aids, in which he has made abundant use—and to good effect— 
of the materials published by the Research in International Law under the 
auspices of the Faculty of the Harvard Law School. Scott and Jaeger have 
concluded each chapter with problem notes, devoting each of numerous para- 
graphs to the statement of cited cases, and ending with some such question 
as, “How did the court decide?” Beyond brief headnotes, MacKenzie and 


* Fuller, C. J., in Kansas v. Colorado, 185 U.S. 125, 147 (1902). See also Connecticut v. 
Massachusetts, 282 U.S. 660, 670 (1931). 

47 Scott, in Introduction to MacKenzie and Laing, Cases, p. x. 

38 Preface, p. vi. 39 On p. lvii. 

‘© The excursus given by Pitt Cobbett in his first edition was merely an extended editor’s 
note. “| Preface, p. iv. 2 Tbid., p. vi. 
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Laing have not attempted to furnish to students many guides beyond the 
cases themselves; they even omit citations of statutes in some places where 
they would seem to be imperative. 

The maintenance of a certain symmetry, to justify the amount of space 
given to each particular topic, is one of the chief problems of the casebook 
editor. Fenwick devoted but ten pages to recognition, while Scott and Jaeger 
gave the topic almost thirty, and Briggs more than fifty. Briggs, and Scott 
and Jaeger devoted about eighty pages to the law of treaties, while Fenwick 
gave it barely more than half as much space. Briggs and Fenwick gave about 
forty pages to diplomats and consuls, while Scott and Jaeger deal with these 
topics more summarily in a chapter on “Immunity from Jurisdiction.” Fen- 
wick reports a single case, In re Ross,** on extraterritorial consular jurisdic- 
tion, but without indication as to the extent to which such jurisdiction now 
exists; Briggs’ treatment of the topic is similar, and in this instance his note 
is not sufficiently informing; Scott and Jaeger seem to ignore the topic almost 
completely. On extradition, Briggs includes one case, Fenwick six cases, 
Scott and Jaeger nine, and MacKenzie and Laing nineteen (‘‘an embarrassing 
wealth of material” #4 exists on this subject in the Canadian reports). None 
of the more recent American casebooks attempt to outline in detail the United 
States procedure in extradition. The subject of international claims, ad- 
mirably developed by Briggs (140 pages), is treated somewhat incidentally 
by Fenwick (20 pages) in a chapter on “Jurisdiction over Persons: Aliens”; 
it is dealt with by Scott and Jaeger (in 88 pages) under “Settlement of Dis- 
putes in Time of Peace,” almost entirely in international cases; but it is 
almost ignored by MacKenzie and Laing. The status of Indians, to which 
MacKenzie and Laing devote five cases (40 pages), is omitted by Fenwick, 
and treated summarily by Briggs and by Scott and Jaeger. Briggs devotes 
some 135 pages to neutrality (with useful editor’s notes), Scott and Jaeger 
120 pages, Fenwick 60 pages, and MacKenzie and Laing 25 pages. 

The four volumes published since 1935 are characterized by such differences 
of approach that any comparative estimate of their value may prove to be 
misleading. Fenwick’s casebook possesses some merits for the introductory 
work of college students, and its physical presentation (superior to that of 
any other casebook in the series) enhances its usefulness; but the omission 
of materials other than judicial decisions seems to the writer to be a serious 
defect. Briggs’ work should prove extremely useful to college students, both 
because of the variety of materials presented and the editorial notes—in a 
sense it is a teacher’s rather than a student’s book. The Scott and 
Jaeger volume has value both for law school and college courses, and it should 
prove useful to practitioners because of its introduction of many interesting 
cases not found in other casebooks; but the editors’ statement that “it 
is essentially the law with which the present volume is concerned” * 


@ 140 U.S. 453 (1891). “« Preface to MacKenzie and Laing, p. xii. 
“ Preface, p. vi. The italics are the writer’s. 
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fails of realization because of the omission of materials other than decided 
cases. 

The work of MacKenzie and Laing is in a somewhat different category 
from the others. It is not clear why students of international law in Canada 
should need a casebook so radically different from those used by students in 
other English-speaking lands, and it is assuring to know that this collection is 
not intended “to take the place of standard collections at present in use.” *¢ 
The editors have done a job which is useful both to scholars and to practi- 
tioners in their presentation of so many little-known Canadian cases. In fact, 
the extent of the materials found in the Canadian reports will be surprising 
to many people, and it may have surprised Professor MacKenzie himself.*? 
Yet it may be thought something of an overstatement to say that the editors 
were “traversing an uncharted route without any guide posts,” in ‘‘a pioneer 
venture.” 48 The special purposes to “reveal the nature and content of the 
Canadian contribution to the law of nations,” and to suggest “to Canadian 
students the vital fact that international law . . . is rooted in the experience 
of their own country as expressed through courts familiar to them,” *® are 
entirely laudable, and to some extent they have been realized in an admirable 
way. If it was true, prior to a few years ago, that “the problems of Canada 
in international law are largely the problems of Canada in her relations with 
the United States,” 5° the numerous volumes of the Canadian Treaty Series 
suggest a doubt as to whether this statement ought to be made today. Can- 
ada’s “true nationhood, not nominal, but spiritual” 1 and (if one may be so 
bold as to attempt to complete Sir Robert Borden’s phrase) actual, has placed 
the Dominion in a zodiac which has more than a southern exposure, and a 
broader conception of the law of nations, not limited to the output of courts, 
might have led this welcome volume to give an ampler picture of “Canada and 
the Law of Nations.” 

An urgent need of international law today is for a collection of the decisions 
of international courts which will do for other tribunals the service performed 
for the Permanent Court of International Justice by the five series of its 
publications; ®* the latter is probably the best documented court in the whole 
world. Such a collection ought to include, also, the decisions of national 
courts which relate to international law. The Recueil général périodique et 
critique des décisions, conventions et lois relatives au droit international 
public et privé, the publication of which was begun in Paris in 1934, responds 
to a real need, but perhaps it is too ambitious; it is difficult to obtain, and one 

Preface, p. xii. 

‘’ See his statement that ‘‘Canadian Courts have not been productive of many decisions 
affecting international law,” in 7 Canadian Bar Review (1929), p. 740. 

48 Preface, p. xii. 49 Thid. 50 Thid., p. xi. 

*! Foreword to MacKenzie and Laing, p. v. 

** Cases before tribunals of the Permanent Court of Arbitration have been reported in 


Scott, Hague Court Reports (1916), 2nd Ser. (1932); also in George Grafton Wilson, Hague 
Arbitration Cases (1915). 
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wonders whether it presents a secure prospect for permanence. The Annual 
Digest of Public International Law Cases, begun by McNair and Lauterpacht 
in 1929 (now in five volumes), has served to reveal the wealth of material 
which may lie buried, and it has proved most useful to the editors of some of 
the recent casebooks. More valuable still would be a general, global collec- 
tion of cases on international law. If and when it comes to exist, it will mean 
an enrichment of teaching materials which will revolutionize the teaching and 
study of international law. 

The law schools of America should not await such a publication before 
extending their instruction in international law, however. It does not reflect 
to their credit that, at most, only three or four men in American universities 
are devoting all of their time to international law, that only 22 of 84 members 
of the Association of American Law Schools devote any attention to the sub- 
ject *° (in most of these 22 the work is probably little emphasized). A cen- 
tury ago, when the subject was much less developed than now, it was in the 
forefront of law school curricula in America; ** so it is today in some countries 
of Europe. Even the trade-school traditions which dominate so many Amer- 
ican schools preparing for the learned profession of the law, do not warrant 
the present lack of emphasis on the subject; and certainly those schools which 
take pride in their training for public service cannot justify this course. If 
there was a time when an excuse might have been found in the dearth of 
materials to be used for teaching international law, the appearance of the 
recent casebooks proclaims the passing of that day. 


53 See the West Publishing Company’s Directory of Teachers in Member Schools, 1937- 
1938, p. 190. 

54 See Story’s Inaugural Discourse as Dane Professor of Law in Harvard University, Aug. 
25, 1829, in his Miscellaneous Writings (1835), p. 440. 


SPECIAL MEXICAN CLAIMS 
By Louis W. McKernan 


Counsel, Special Mexican Claims Commission; formerly Assistant Solicitor, 
Department of State 


The Special Mexican Claims Commission has just completed its task of 
deciding 2,833 claims of American citizens against Mexico arising out of the 
revolutionary disturbances in Mexico during the period from 1910 to 1920. 
The Commission commenced its work in September, 1935. The decision of 
this large number of claims marks an important chapter in the development 
of international reclamation, not only because of the disposition of such a 
large number of cases in a comparatively short period of time, but also be- 
cause of new departures made in the case of this commission in procedure 
and rules of decision. 


THE HISTORICAL BACKGROUND 


The period of the claims, from November 20, 1910, to May 31, 1920, was 
one of revolution and counter-revolution following the downfall of the Diaz 
régime. A short résumé of the events of the period indicates the nature of 
the claims. The period began with the Madero revolution in 1910. There 
was also an apparently independent insurrectionary movement at about the 
same time headed by the so-called Liberal Party, which operated chiefly in 
Lower California and along the international border, but that was of minor 
importance. The triumph of the Madero revolution, and the ouster of 
Porfirio Diaz, ushered in a new period in Mexican affairs in which the atti- 
tude of the Mexican Government toward foreign residents and investors 
underwent a radical change resulting in many international claims; but the 
special claims which have just been adjudicated are only one group of the 
resulting claims against Mexico as they are limited to losses of life or property 
suffered by American citizens as the result of acts of military forces of the 
various de facto or de jure governments of the period in Mexico, or of various 
revolutionary or insurrectionary forces specified in the Claims Convention of 
September 10, 1923, or of mobs or bandits or general insurrectionary forces, 
as to which the Mexican authorities showed lenity, or were otherwise at 
fault... The jurisdiction of the Special Mexican Claims Commission did 
not include claims based upon losses of American citizens suffered as the 
result of other causes, such as the acts of civil authorities of Mexico, some 
of which have been designated as General Claims and Agrarian Claims, and 
have been separately dealt with. 

In February, 1913, Madero was murdered and his party ousted by the 
Huertista revolution. The revolution of Huerta brought loss of life and 


1See footnote ! on page 458. 
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property to American citizens, notably during the so-called “tragic ten days” 
during which the contending factions bombarded Mexico City. Similar losses 
resulted from the rebellions of Zapata, Orozco, and others who fought Madero 
prior to his overthrow. Huerta remained in power until July, 1914. His 
régime was not recognized by the United States and he was constantly en- 
gaged in the suppression of rebellion. With his accession in March, 1913, 
the armed forces in opposition united under the Plan of Guadalupe, with 
designation as Constitutionalistas and under Carranza as “First Chief.” 
During Huerta’s term in office, the Tampico and Vera Cruz incidents occurred 
in April, 1914, involving the bombardment and occupation of Vera Cruz by 
forces of the United States. Coincident with these events, large numbers of 
American citizens left Mexico because of fear of the outcome of revolutionary 
conditions and warnings by the State Department, and heavy property losses 
were sustained. 

Carranza’s Constitutionalist Government was recognized as the de facto 
Government of Mexico in October, 1915. The period between the retirement 
of Huerta in July, 1914, and the recognition of Carranza in October, 1915, 
was a period of chaotic civil war in Mexico, which involved heavy losses to 
American citizens. Villa and Carranza, after the Aguascalientes Conven- 
tion of October, 1914, fought each other for the mastery of Mexico. The 
revolution soon reached the stage where the revolutionists, particularly Villa, 
from military necessity commandeered American-owned mines, smelters, and 
factories for the making of ammunition, American ranches for cattle, horses, 
and other livestock, seized arms everywhere, and sometimes destroyed Ameri- 
can property for purposes of intimidation or revenge. As the ranches in 
Mexico became depleted of cattle, the so-called border raids became more 
frequent and serious. These were raids made from Mexico across the border 
upon ranches located on the American side, usually with the purpose of ob- 
taining cattle for use in Mexico. One of these raids across the border, the 
Columbus raid of March 9, 1916, was of even more serious character, and, 
with the Santa Isabel massacre which preceded it, led to the Pershing punitive 
expedition into Mexico in pursuit of the perpetrator of the outrages, Pancho 
Villa. The expedition was withdrawn in February, 1917. 

Carranza’s government became the de jure Government of Mexico to all 
intents and purposes in October, 1917, under a presidential term which was 
to end in November, 1920. Carranza, however, was always opposed by in- 
surrectionists, and on May 9, 1920, revolutionary forces under Obregon, who 
had revolted in 1919, entered Mexico City. On May 21, 1920, Carranza was 
killed in flight. On May 24, 1920, Adolfo de la Huerta became Provisional 
President of Mexico and on May 31, 1920, the revolutionary period of the 
Special Claims came to an end.} 

1 The jurisdictional definition of Special Mexican Claims according to the Convention of 


Sept. 10, 1923, is as follows: 
“Article III. The claims which the Commission shall examine and decide are those which 
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INTERNATIONAL ARBITRATION VERSUS LUMP SUM SETTLEMENT AND ADJUDICATION 
BY A DOMESTIC COMMISSION 


The 2,833 claims of American citizens against Mexico arising during the 
revolutionary period, in their face amount, total $219,001,809.45. It must be 
apparent at once that claims of this number and amount must be adjudicated 
in a way different from a single international controversy, such as the Trail 
Smelter case recently under arbitration between United States and Canada, 
by an international commission. 

Such a large number of claims demands a certain speed of adjudication 
which is impossible if the claims are to be decided by commissioners of dif- 
ferent nationalities, and language, and who are educated in different legal 
systems. Speed is also impracticable if oral hearings are to be had in each 
case. The problem is: How to obtain a certain amount of speed of adjudica- 
tion without sacrificing much in the way of thoroughness of inquiry and the 
protection of individual rights. It is in a way the same problem which faces 
our domestic courts today in a lesser degree, and it is also an important prob- 
lem facing our administrative tribunals. 

There are, generally speaking, two ways of adjudicating international 
claims which have been used in the past. One is to submit the claims to an 
international arbitral tribunal, composed of a representative of each country, 
with a third member chosen by mutual consent, or in some other way calcu- 
lated to insure impartiality between the litigants. The second method is 
for the country preferring the claims to obtain from the respondent country 
a lump sum payment in full of all liability on the claims, and then to set up 
its own commission to adjudicate the claims of its own citizens. This latter 
method avoids the delays and friction due to the natural conflict of interest 


arose during the revolutions and disturbed conditions which existed in Mexico covering the 
period from November 20, 1910, to May 31, 1920, inclusive, and were due to any act by the 
following forces: 

(1) By forces of a Government de jure or de facto. 

““(2) By revolutionary forces as a result of the triumph of whose cause governments de 
facto or de jure have been established, or by revolutionary forces opposed to them. 

“(3) By forces arising from the disjunction of the forces mentioned in the next preceding 
paragraph up to the time when the government de jure established itself as a result of a 
particular revolution. 

(4) By federal forces that were disbanded; and 

(5) By mutinies or mobs, or insurrectionary forces other than those referred to under 
subdivisions (2), (3), and (4) above, or by bandits, provided in any case it be established 
that the appropriate authorities omitted to take reasonable measures to suppress insurrec- 
tionists, mobs, or bandits, or treated them with lenity or were in fault in other particulars.” 

The word “forces,” used seven times in Article III, has been construed by the Commission 
to mean bodies of men in military units and bodies of men participating in mutinies, mob 
action, or banditry. It was considered broad enough to embrace isolated individuals belong- 
ing to military units or to bandit groups, provided that such individuals were acting in the 
course of operations of their units or groups. (Decision No. 1, page 4, Decisions of Special 
Mexican Claims Commission, 1938.) 
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on the part of the national commissioner of an international commission, and 
the difference in language, general outlook, and legal education of the national 
commissioner. This conflict varies, of course, with the individuals and na- 
tionalities involved but is in the nature of things always present. American 
commissioners adjudicating on American claims, on the other hand, all speak 
the same language, and are educated under the same legal system. More- 
over, in the case of a lump sum settlement, where there has been a payment 
in full satisfaction of the claims by the respondent government, there is no 
representative of the respondent government who may attempt to force 
reduction of awards, or delay adjudication, or terminate the life of the 
commission before its work is completed with a view to the later negotiation 
of a lump sum settlement at a reduced rate. In case of the lump sum settle- 
ment and adjudication by a domestic commission, it is possible to obtain a 
quicker adjudication of the claims by cutting legal red tape, which seems to 
be unavoidable when one country is claimant and the other is respondent in 
an international law suit. 

The Special Mexican Claims have been the subject of both international 
adjudication and a lump sum settlement. As is usual with international 
claims, these claims were first filed with the Department of State. The State 
Department sponsored them as international claims against Mexico, if con- 
vinced that the claims were the claims of American citizens in origin, had 
always been held by American citizens, and were valid under international 
law. 

As aresult of diplomatic negotiations, Mexico and the United States entered 
into a convention on September 10, 1923, providing for the adjudication of 
these so-called special or revolutionary claims by an international commis- 
sion composed of three members, one appointed by Mexico, one appointed by 
the United States, and the third by mutual agreement of the two Governments. 
No fund was set aside or appropriation made for the payment of the awards 
made by this commission. 

This may be considered to be the international arbitral type of commission, 
concerned only with international claims between two governments. Al- 
though this commission was in existence seven years, it adjudicated only 18 
cases, 17 of which were included in a group decision known as the Santa 
Isabel Cases.2 In the remaining case, the Naomi Russell case, the Mexican 
and the American Commissioners disagreed so thoroughly that their opinions 
and dissenting opinions take up 160 printed pages. The case was a test case, 
on which many other cases would turn, and the inherent tendencies of the 
international commission tended to assert themselves. 

In April, 1934, however, an en bloc settlement, or lump sum settlement, of 
the special claims was made by convention between the two countries.® 


2 Decision printed in this JouRNAL, Vol. 26 (1932), p. 172. 
’ This JoURNAL, Supp., Vol. 30 (1936), p. 106. The Convention of Sept. 10, 1923, was 
printed, ibid., Vol. 18 (1924), p. 143. 
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Under this convention, Mexico agreed to pay to the United States a sum of 
approximately five and one-half million dollars in full discharge of these 
claims as international claims. This sum, which is paid in annual instal- 
ments of $500,000 each, beginning January 1, 1935, is held in the United States 
Treasury for the payment of such of the claims as have been held valid. 
Four instalments have already been paid by Mexico under this settlement. 

This figure of approximately five and one-half million dollars was arrived 
at by a joint committee under the Convention of April 24, 1934, as the basis 
of settlement of these claims, by taking the average ratio of award by the 
various commissions of European countries adjudicating Mexican revolu- 
tionary claims. This ratio was 2.6362%. In other words, that percentage of 
the claims of Belgian, French, German, British, Italian and Spanish nationals 
which was found to be valid by the commissions set up by Mexico and those 
countries was taken as the percentage of the American claims to be paid in a 
lump sum settlement to the United States by Mexico. This was thought to 
be a fair basis of settlement, and was adopted as a formula in the Convention 
of September 10, 1934. 

This lump sum settlement made the special claims no longer international 
claims, technically speaking, and no longer claims against Mexico. Mexico 
is thereafter, so to speak, out of the picture except as to the payments. 

In April, 1935, the Act of Congress was passed which set up the recent 
Special Mexican Claims Commission, which was purely a domestic commis- 
sion appointed by the President of the United States. According to this 
statute, the claims were to be adjudicated in accordance with the terms of the 
Convention of September 10, 1923, the best judgment of the members of the 
Commission, and in accordance with justice and equity. International law, 
generally speaking, did not apply, except so far as it set up general standards 
which the Commissioners, in the nature of things, must adopt. The Com- 
mission was a new deal, so to speak, in the adjudication of international 
claims, in its standards of decision. It was also given authority to decide the 
cases on the record as it stood, and such additional evidence and written legal 
contentions as might be filed by the claimants, pursuant to rule of the Com- 
mission. It had also by statute the power to take testimony and make inde- 
pendent investigations, but it availed itself of this power only to a limited 
degree because of the limitations of time. 


EVIDENCE AND PROOF 


The adjudication of 2,833 claims of this character of a face amount of 
$219,001,809.45 in a short space of a little over two and one-half years, on a 
budget of something less than $90,000 a year, necessarily imposes limitations 
on procedure. 

4The Act of Congress approved April 10, 1935 (49 Stat. 149) as amended by Joint Resolu- 


tion approved Aug. 25, 1937 (Public Resolution No. 70, 75th Congress), are printed in 
Supplement to this JourNAL, pp. 107, 111. 
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International claims are usually not proved by oral testimony. The pro- 
cedure of the Special Mexican Claims Commission in adjudicating almost 
wholly on a written record was, therefore, not exceptional.5 This necessarily 
affects the applicability of rules of evidence excluding certain sorts of evi- 
dence, such as those we have in the common law. The exclusion of hearsay 
evidence, and all the rules of evidence creating exceptions to the hearsay rule 
have no application so far as they affect the admissibility of evidence, though 
they are material to the weight of the evidence where received. It should be 
borne in mind in this connection that those rules of evidence are not now 
strictly applied in the courts of most of our states in trials before a court 
without a jury. The tendency is for courts everywhere, when trying a case 
without a jury, to accept all pertinent evidence, leaving the weight to be 
attached to evidence to be decided by the court. The procedure of the Com- 
mission on the admissibility of evidence is, therefore, not very different from 
the liberal practice of municipal courts trying a case without a jury. 

As for cross-examination, it is out of question if there is no oral testimony. 
This is undoubtedly a loss, for a few minutes of cross-examination of wit- 
nesses would probably clear up many a doubtful point in international claims. 
But how could oral examination and cross-examination of witnesses be pro- 
vided for? Many witnesses are outside the country and not subject to 
process, even if suitable process were provided for by statute. Many wit- 
nesses are dead or their whereabouts are unknown. A partial solution of the 
problem would be to require that every claimant present himself to the De- 
partment of State, or to some local legal representative of the Department, for 
oral examination before his claim should be accepted as an international 
claim; and, further to provide by statute and treaty for the subpoenaing and 
examination of witnesses in international claims here and abroad. Even such 
a solution would be subject to obvious objections as to expense and other 
practical difficulties. On the other hand, the Department of State could, 


5 This sort of procedure on affidavits, depositions and documentary evidence, and the 
submission of briefs without oral testimony or oral argument, has been considered due 
process of law under the Federal Constitution in the case of both courts and quasi-judicial 
commissions. Cf. Consolidated Edison Co. of New York, Inc. et al. v. National Labor 
Relations Board, 22 P.U.R. (N.S.) 478, 484. 

* The Act approved April 10, 1935 (49 Stat. 149) did, it is true, give the Commission power 
to subpoena witnesses and require the production of such documentary evidence as might be 
required from any place in the United States at any designated place of hearing. To com- 
pel obedience to such subpoena, the Commission was empowered to invoke the aid of any 
district or territorial court of the United States and of the Supreme Court of the District of 
Columbia, and any failure to obey a subpoena was made punishable by such court as con- 
tempt of court. There was no provision for taking the testimony of witnesses in Mexico, 
or elsewhere outside the United States, and limitations of time and pressure for completion 
of the work of the Commission prevented general application of this interesting provision 
for the taking of testimony in the United States. This power to take testimony was vested 
only in the Commission and could be exercised only on the Commission’s own motion. It 
was not a procedural remedy available to claimants which could be invoked by them. Nor 
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if it had the means at hand, greatly strengthen the proof of claims by the 
taking of testimony by deposition shortly after the loss is sustained. Today 
in many claims there is little or no contemporary evidence, and affidavits 
drawn up by the claimant’s attorneys ten or even twenty years after the loss 
produce evidence of questionable credibility. 

The absence of cross-examination of witnesses is, however, not an unmixed 
evil. Cross-examination as practiced in the courts today is, in the opinion 
of many lawyers, used as a means of obscuring the truth and creating false 
impressions in the minds of the jury rather than as an instrument for reaching 
the truth. In international claims, there are other ways of checking the 
truthfulness of witnesses’ statements which are often as effective as cross- 
examination. 

For instance, in 1911 and 1912 many inventories were filed by American 
citizens in Mexico with our consuls, giving lists of their property and their 
value at times when they had filed no claims for losses. Later, when they had 
sustained losses, they often again filed inventories, giving lists of properties 
and values. At various times during the revolutionary period, the consuls 
made general reports of all losses sustained within their districts. They, of 
course, made innumerable reports in individual cases. The Mexican Gov- 
ernment also made investigation of claims, and these reports it was agreed 
would be made accessible to this Government by Mexico for use in connection 
with the adjudication of claims. Moreover, the statute creating the Special 
Mexican Claims Commission placed the investigation forces of other govern- 
ment departments at the disposal of the Commission. Lastly, the claimants 
themselves often unconsciously furnished invaluable checks on their evidence 
in statements made to the former American Agency when it was engaged in 
preparing the claims on behalf of claimants for presentation to the former 
international commission. Again, on the subject of Mexican forces, the 
Commission had at its disposal a veritable mine of information on the subject 
of forces and military activities in Mexico during the revolutionary period 
which is the result of researches made by military and historical experts for 
the former American Agency. Further, the Commission was given by statute 
the right to conduct investigations both here and in Mexico, and to take tes- 
timony, which it has availed itself of, so far as it seemed necessary and 
practicable. Further, the factual data and jurisprudence developed by the 
British-Mexican, French-Mexican, Italian- Mexican, German-Mexican, Bel- 
gian-Mexican, and Spanish-Mexican Commissions was far from negligible, as 
it often concerned identical situations and neighboring properties to those 
involved in American claims. Besides, the admitted facts in a case often 


was it available to the former American Agency which prepared the records in the claims’ 
as the Agency had ceased to exist before the Act of April 10, 1935, was enacted. The 
remedy was of doubtful practical value, even if availed of by the Commission, as it would 
involve examining witnesses as to events which happened from fifteen to twenty-seven years 
previously. 
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negative some exaggeration in the proof and afford a check on other facts in 
dispute. There are, accordingly, checks available, which on many points 
more than offset the absence of cross-examination. 

As to the method of decision by the Commission, while it may appear novel 
to some, it was really strictly analogous to the decisions of a court without a 
jury. The Convention lays down the elements of a valid claim, which are 
four in number: 

1. American citizenship of the claimant must be proved; 

2. Acts of forces specified in the Convention must be proved to be the cause 

of the claimant’s loss; 

3. The causation must be proximate; and 

4. The loss must be proved, which includes proof of the claimant’s owner- 

ship in the case of property, and the proof of damage. 


These four requirements have innumerable variations, many of which 
present extremely difficult questions of law. But the decision of the questions 
of fact by the Commission was essentially the same as the decision of ques- 
tions of fact by a court without a jury. The triers of the fact must decide 
whether they believe the evidence; they must determine the weight to be 
attached to each item of evidence; they must decide in accordance with their 
best judgment and principles of justice and equity. This is exactly what a 
court trying a case without a jury is supposed to do, and, therefore, it cannot 
be said that the shortened procedure provided for the Special Mexican Claims 
Commission makes radical changes in the fundamentals of decision. 

It is not enough, moreover, for the claimant to present evidence to the fact- 
finding body; the evidence must also be believed. If it is not believed, that, 
of course, may be the fault of the claimant, or it may be the fault of the fact- 
finding body, or it may be the fault of the evidence. At any rate, the element 
of belief is important. 

The Commission introduced two innovations in practice which, it is be- 
lieved, are unprecedented. After making a tentative decision in all claims, 
it conducted a review of all cases on its own motion, for the correction of 
errors and insuring uniformity of decision in similar cases. Secondly, it gave 
each claimant an opportunity to file a petition for review after being advised 
of the Commission’s findings and tentative award in each claim. It is be- 
lieved that the petition for review is a development in accordance with modern 
ideas of due process in a situation of this kind, and both innovations were 
found to be of considerable practical value. 

There has recently developed a great interest in the procedure of quasi- 
judicial bodies because of the recent great growth of administrative bodies. 
The Supreme Court of the United States has within the past year handed down 
several epoch-making decisions on this subject. An indication of the general 
interest in this subject is shown by the fact that the American Bar Asso- 
ciation has in the past year chosen as the subject for its annual prize award 
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the related subject of the extent to which fact-finding bodies are or should be 
governed by rules of evidence. The 2,833 cases recently decided by the 
Special Mexican Claims Commission afford a laboratory record for such a 
study in the international field (which, it should be borne in mind, presents 
different practical and constitutional problems from the requirements of due 
process before the ordinary administrative tribunal).* In fact, the work of 
the Commission involved many more than 2,833 cases, as it had the duty not 
only of deciding the claims, but also the fees of the attorneys who represented 
the claimants, a field which offers a jurisprudence of its own, and cannot here 
be more than mentioned. 


PRINCIPLES OF DECISION 


So far as substantive principles are concerned, the Commission adopted a 
number of rules of decision which should be noted. 

In the first place, it allowed the Santa Isabel claims which had been dis- 
missed by the former Special Claims Commission, thereby establishing lia- 
bility for acts of Villa’s forces. Second, it allowed the Naomi Russell claim 
which had been dismissed by the former Commission, thus establishing lia- 
bility on ground of lenity and ratification for acts of Orozquistas and extend- 
ing the definition of forces under the Convention to cover the acts of isolated 
members acting for the purposes of the whole force. 

It applied the general principles of tort law to claims to be classified as 
torts, by requiring that the causal connection between acts of forces and the 
claimant’s loss be established as an essential element of each claim, that the 
cause must be proximate in the legal sense, and not remote, and by holding 
that losses which were a repercussion of general revolutionary conditions were 
not awardable losses. 

The Commission did not exclude from consideration anything in the nature 
of evidence, no matter how small its probative value might be. It did not, as 
a general rule, make awards in cases where the proof consisted solely of un- 
sworn evidence, or on uncorroborated, though sworn, testimony of interested 
parties. 

In accordance with recognized principles, the Commission made awards for 
general damage though specific proof of specific items of loss were lacking. 
It was necessary in such cases for the Commission, however, to find satisfac- 
tory proof of loss to the extent of the award made. 

The Commission was inclined to disallow claims for prospective profits 


7 “All decisions by the Commission . . . shall constitute a full and final disposition of the 
cases decided.’’ Act approved, April 10, 1935 (49 Stat. 149). In view of this provision 
making the Commission’s decisions final, and in view of the further fact that the action of 
Congress in making provision for the payment of claimants is ex gratia and not a matter of 
right so far as the claimants are concerned, the decisions of the Commission are probably not 
subject to attack on allegations of denial of due process. Cf. Matter of Cummings ». 
Deutsche Bank, 300 U. S. 115; this Journat, Vol. 31 (1937), p. 532. 
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alleged to have been lost during periods of shut-down or abandonment, on the 
general ground that they were on the record too speculative, or on the particu- 
lar ground that they were not established by the evidence. The same rulings 
were applied in the case of similar claims for loss of increase of the herd in 
case of cattle and other livestock. This did not mean, however, that no 
awards were made for business losses sustained during periods of shut-down or 
abandonment. Various shut-down expenses were allowed if shown to be the 
result of acts of forces involving Mexican liability under the Convention, 
and awards were made for the value of use and occupation in case of actual 
occupancy by armed forces or forced abandonment of subsistence homesteads. 

The Commission has also advanced the definition and increased the ap- 
plication of equity and equitable principles in international claims. The 
application of equity is required by the express provisions of the governing 
Convention, which provides that the claims shall be decided according to 
principles of “justice and equity.” There are four principal ways in which 
equity is referred to in the Commission’s decisions: 

(1) In the case of the awards for general damage above referred to, where 
the Commission found general damage, but no specific proof of specific items 
of damage, the awards are referred to as awards in equity. This term has 
been used in the same sense by tribunals of other nations adjudicating similar 
Mexican claims. Really such awards involve no principle of equity but are 
strictly according to ordinary common law principles. The word “equity”’ is 
there simply a matter of terminology. 

(2) Equitable considerations were taken into account in arriving at 
amounts of damage and in the decision of other similar “jury” questions. 
This again is merely a matter of terminology and involves no new principles. 

(3) Equitable principles were applied in decisions where a just result 
involved recognition of the fact that the Commission was engaged in the 
distribution of a fund which is insufficient to pay all claimants in full. The 
most important decision of this sort was on the question of whether the Com- 
mission should allow interest on claims from the date of the loss to the date 
of the award. On equitable principles applied in the distribution of an in- 
adequate fund, as well as because the claims were unliquidated and for other 
reasons, the Commission denied all such claims for interest. 

(4) General equitable principles of a non-technical nature which have 
come to be regarded as essential to legal reasoning were also applied, such as 
the doctrine that equality is equity, that equity will not aid a wrongdoer, the 
doctrine of assumption of risk, and others which are now perhaps considered 
as much a part of the law of torts as doctrines equitable in nature. 

Most of the principles of special interest are referred to in Decision Number 
1, which has been released to the general public. When the individual de- 
cisions have been made similarly available, more detailed and exhaustive 
study of the contributions made to the law of international claims by the 
Commission’s work will be possible. 
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The British Dominions prior to the World War had already achieved 
practically unrestricted freedom with respect to technical and commercial 
treaties. They had not attained any comparable freedom with respect 
to “political” treaties. They were, with rare exceptions, excluded from par- 
ticipation in the conclusion of such treaties but were, nevertheless, bound 
automatically by the obligations undertaken by the mother country. The 
Government of the United Kingdom, subject to its responsibility to the Im- 
perial Parliament at Westminster, exercised sole authority in all matters 
relating to the conduct of foreign policy, the maintenance of peace, and the 
declaration of war. That authority, Prime Minister Asquith declared at 
the Imperial Conference of 1911, could not be shared with the Dominions. 
Yet at the close of the War the Dominions were given separate representa- 
tion at the Paris Peace Conference. Dominion representatives—representa- 
tives carrying full powers from His Britannic Majesty in respect of the 
several Dominions—participated in the negotiation and signature of the 
resulting treaties of peace, to which, however, “the British Empire” was the 
sole high contracting party for the entire realm. The treaties of peace were 
submitted to the Dominion Parliaments, and His Majesty’s ratification was 
not effected until the approval of each Dominion Parliament had been se- 
cured. In the years since the War the Dominions have assumed an increas- 
ingly independent position in treaty-making and have developed distinctive 
procedures of their own. 

Despite the differences of procedure in treaty-making followed by the sev- 
eral British Dominions, certain general observations may be made which are 
applicable to all of the Dominions. All treaties between heads of states con- 
cluded by any Dominion with foreign Powers are made in the name of His 
Britannic Majesty as the high contracting party in respect of the particular 
Dominion concerned. The necessary full powers for negotiating such treaties 
are issued by the King, and ratification is similarly effected by the King under 
his own signature. His Majesty acts in these matters only upon the advice 
of the Dominion concerned. 


* This study has been made possible by a grant from the International Law Division of the 
Carnegie Endowment for International Peace, Washington, D.C. The writer wishes also 
to acknowledge the assistance of many officials of the United Kingdom and of the British 
Dominions who have given generously of their time in discussing with him the treaty-making 
procedures of the several Dominions and who have in other ways provided him with much 
information not available in books or printed documents. The writer alone is responsible 
for the accuracy of the facts and judgments recorded in these pages. 
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The negotiation of treaties falls upon the Dominion in respect of which the 
treaty is to be concluded. In order to carry out the negotiations, the Do- 
minion nominates a plenipotentiary and advises His Majesty to issue full 
powers to the plenipotentiary so named. The plenipotentiary may be a Do- 
minion Minister already accredited to a foreign court; he may be a special 
delegate; or he may be a British diplomatic representative in the country with 
which the treaty is to be concluded, who, for the time being and for the pur- 
poses specified, acts as plenipotentiary of the Dominion.t. The full powers 
issued by His Majesty indicate the member of the Commonwealth in respect 
of which a treaty is to be concluded and signed. Also, the preamble and the 
text of the treaty are so worded as to make the scope of its application clear. 
Finally, the instrument of ratification indicates the member of the Common- 
wealth in respect of which the obligations are being undertaken. 

The above procedure is confined to treaties purporting to be between heads 
of states—treaties to which His Majesty is a contracting party in respect of 
a Dominion. A different procedure is followed in the case of agreements 
concluded between His Majesty’s Government in a Dominion and foreign 
governments. Here His Majesty is not one of the contracting parties. Cre- 
dentials for the conclusion and signature of the agreements between govern- 
ments are issued not by His Majesty but by His Majesty’s Government in the 
Dominion concerned. Ratifications of, or accession to, agreements between 
governments is similarly by His Majesty’s Government in the Dominion and 
not by His Majesty. Thus the procedure of negotiation, conclusion, and 
ratification of agreements between Dominion governments and other govern- 
ments is carried out without any intervention of His Majesty. At the Im- 
perial Conference of 1926 it was agreed that where more than one member 
of the British Commonwealth is a party to a treaty, the making of the treaty 
in the name of the King as the symbol of the special relationship between the 
different members of the Commonwealth would render superfluous the inclu- 
sion of any provision that the terms of the treaty do not regulate inter se the 


1 The exchange of notes, Oct. 16, 1931, between the Irish Free State and Brazil, which was 
effected through the British Minister at Rio de Janeiro, may be taken as typical of the proce- 
dure followed where the Dominions do not have their own diplomatic representatives. The 
British Minister addressed the Brazilian Minister of Foreign Affairs as follows: “‘In order to 
regulate commercial relations between the Irish Free State and Brazil, I have the honour, at 
the instance of His Majesty’s Government in the Irish Free State, to inform your Excellency 
that that Government are prepared to enter into an agreement to the following effect.” 
(Irish Free State, Treaty Series, 1931, No. 7, P. No. 589. This exchange of notes is reprinted 
in United Kingdom, Treaty Series, 1932, No. 2, Cmd. 3998. The Foreign Office emphasizes 
that the reprinting of Irish Free State treaties in the United Kingdom Treaty Series 
‘fis only possible through the courtesy of the Irish Free State Government.’’) This was an 
agreement between governments, yet it is also illustrative of the procedure followed in other 
cases. In a similar exchange of notes between the Government of India and the Brazilian 
Government, the British Minister at Rio de Janeiro acted ‘under instructions from His 
Majesty’s Principal Secretary of State for Foreign Affairs, and in accordance with the 
wishes of the Government of India.” Ibid., 1932, No. 29, Cmd. 4168 
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rights and obligations of the various territories on behalf of which it is con- 
cluded in the name of the King. It was recommended at the same time that 
where international agreements are intended to be applied between the differ- 
ent members of the Commonwealth, the form of a treaty between heads of 
states should be avoided. With these exceptions there are no rules as to the 
form in which an engagement between a Dominion and a foreign Power should 
be concluded. It may take the form of an instrument between heads of states 
or it may take some form of an agreement between governments. Agree- 
ments between governments, it is often stated, usually deal with technical or 
administrative matters. No rules can be laid down with certainty, however, 
as to which of the above forms shall be chosen in preference to the other in 
any given case. 

Approximately two thirds of all international engagements to which the 
United Kingdom becomes a party today are concluded in some form of agree- 
ment between governments. An analysis of Dominion treaties shows clearly 
that this is no less true for the Dominions. Indeed, for most of the Dominions 
—Canada, the Union of South Africa, and Ireland—the preponderance of 
agreements between governments is even greater than in the case of the 
United Kingdom.? In the case of India the reverse is true. For Australia 
and New Zealand the proportion is about the same as for the United Kingdom. 
As will be discussed below, His Majesty now very rarely concludes a treaty in 
respect of Ireland. Here a deliberate effort is made to follow other forms and 
procedures than those involved in concluding treaties between heads of states. 

The negotiations on behalf of the Dominions, for the conclusion of either 
a heads-of-states treaty or of intergovernmental agreements, are subject to 
the conditions formulated at the Imperial Conferences of 1923, 1926 and 1930. 
These conditions, which are binding alike on His Majesty’s Government in the 
United Kingdom and upon His Majesty’s Government in each of the Do- 
minions, were summarized by the Imperial Conference of 1930 as follows: 


(1) Any of His Majesty’s Governments conducting negotiations 
should inform the other Governments of His Majesty in case they should 
be interested and give them the opportunity of expressing their views, 
if they think that their interests may be affected. 

(2) Any of His Majesty’s Governments on receiving such information 
should, if it desires to express any views, do so with reasonable prompti- 
tude. 

(3) None of His Majesty’s Governments can take any steps which 
might involve the other Governments of His Majesty in any active obli- 
gations without their definite assent.* 


The obligation of informing other governments of negotiations when contem- 
plated or early in the proceedings is regarded as of special importance in order 
that any government which feels that it is likely to be interested in the 


? Exchanges of notes, which record agreements between governments, are of course in- 
cluded in this calculation. 
3 Imperial Conference, 1930, Summary of Proceedings, Cmd. 3717, p. 28. 
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negotiations conducted by another government may have the earliest possible 
opportunity of expressing its views. It is recognized that a negotiating gov- 
ernment cannot fail to be embarrassed in the conduct of negotiations if the 
observations which the other governments may wish to make are not received 
at the earliest possible stage of the negotiations. In the absence of comment, 
the negotiating government is entitled to assume that no objection will be 
raised to its proposed policy in the negotiations. In order that the third prin- 
ciple summarized above may in all cases be clearly understood by foreign 
Powers as well as by members of the British Commonwealth, it is now the 
practice that the full power, the instrument of ratification, and the face of 
the treaty itself specifically indicate in each case the part of the Common- 
wealth in respect of which the treaty obligations are assumed. No obliga- 
tions are assumed for any member of the Commonwealth except at the 
instance of that member. This follows from the fact, recognized in 1926, that 
all the members of the Commonwealth—the United Kingdom and each of 
the Dominions—are equal in status and are in no way subordinate one to the 
other in any aspect either of their domestic or of their external affairs. As 
indicated above, however, the common membership of the United Kingdom 
and of the Dominions in the British Commonwealth association entails cer- 
tain common duties of consultation in the negotiation and conclusion of 
treaties with foreign Powers. 

When His Majesty is advised by the Government of the United Kingdom 
to conclude a treaty in respect of the United Kingdom, the form of the full 
powers, of the instrument of ratification, and of the treaty itself makes it 
clear that the obligations assumed by His Majesty apply only to the United 
Kingdom and not to any of the Dominions. In the case of certain treaties 
the plenipotentiary appointed in respect of the United Kingdom signs “For 
Great Britain and Northern Ireland and all parts of the British Empire which 
are not separate Members of the League of Nations.” * Often, however, 
United Kingdom treaties do not apply automatically even to the non-self- 
governing colonies. This is true particularly with regard to commercial 
treaties. It is true also of engagements relating to air navigation.’ It is 
usually stipulated in a treaty such as these that it is limited in its application 
to the United Kingdom and to territories in respect of which notification of 
accession or application is given under the provisions of the treaty. Pro- 
vision is made for notice of application to the colonies and for notice of 
accession by the Dominions. 

This practice may be illustrated by the numerous conventions which His 
Majesty concludes, in respect of the United Kingdom, regarding legal pro- 
ceedings in civil and commercial matters. The following provisions from the 
Convention between His Majesty, in respect of the United Kingdom, and the 


‘ International Treaty for the Renunciation of War, Paris, Aug. 27, 1928. United King- 
dom, Treaty Series, 1929, No. 29, Cmd. 3410. 
5 Ibid., 1935, No. 35, Cmd. 5006. 
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President of the Turkish Republic regarding Legal Proceedings in Civil and 
Commercial Matters, November 28, 1931,° are typical of those found in such 
conventions: 


Article 17 (a) This Convention shall not apply ipso facto to Scotland 
or Northern Ireland, nor to any of the Colonies or Protectorates of His 
Majesty, nor to any mandated territories in respect of which the mandate 
is exercised by his Government in the United Kingdom, but His Majesty 
may at any time while the Convention is in force under Article 16 extend 
by a notification given through his Ambassador in Turkey this Conven- 
tion to any of the above-mentioned territories .. . 

Article 18 (a) The High Contracting Parties agree that His Majesty 
may at any time, while the present Convention is in force, either under 
Article 16 or by virtue of any accession under this Article, by a notifica- 
tion given through the diplomatic channel, accede to the present Con- 
vention in respect of any Member of the British Commonwealth of 
Nations whose Government may desire that such accession should be ef- 
fected, provided that no notification of accession may be given at any 
time when the President of the Turkish Republic has given notice of 
termination in respect of all the territories of His Majesty to which the 
Convention applies. The provisions of Article 17(b) shall be applicable 
to such notification. Any such accession shall take effect one month 
after the date of its notification. 


Notification of extension of this convention to the colonies, it may be ob- 
served, is given through His Majesty’s Ambassador in Turkey, while notifica- 
tion of accession by the Dominions is given “through the diplomatic channel.” 
With the accrediting of Dominion representatives and with the direct com- 
munication of Dominion governments with foreign governments there may be 
more than one diplomatic channel available. 

While the method of accession to instruments of this character varies some- 
what among the several Dominions, that employed by Canada in acceding to 
the above convention (and to several other similar conventions) may be 
shown here as illustrative of the form and procedure generally followed. On 
May 17, 1935, the Dominion Secretary of State for External Affairs wrote 
to the Secretary of State for Dominion Affairs in London: 


I have the honour to invite your attention to the Civil Procedure Con- 
ventions which have been concluded with Spain, Sweden, Norway, Po- 
land, Italy, Austria, Portugal, Turkey and Germany, all of which have 
been signed and duly ratified. I have the honour to state that His Ma- 
jesty’s Government in Canada desire that, in accordance with the stipula- 
tions therein contained, these Conventions shall be extended to Canada 
by notification to the representative Governments. Such extension 
might well come into force from the date of ratification, or from a fixed 
date. In the latter event, it would be most convenient if the date could 
be the same in respect to all of the Conventions, and I venture to suggest 
that the 1st of August of this year would be a satisfactory and, presuma- 
bly, a practicable date. The question of dates will, of course, depend 


* United Kingdom, Treaty Series, 1933, No. 14, Cmd. 4318. 
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upon the circumstances but, if feasible, a uniform date would be prefer- 
I shall be obliged, therefore, if steps will be taken to make the necessary 

notifications to the representative Governments.? 
The writing of this one letter to the Secretary of State for Dominion Affairs 
in London was the only step necessary on the part of Canada in order to be- 
come a party, by accession, to the nine conventions mentioned in this letter.® 
Lhe request of the Dominion of Canada was transmitted from the Dominions 
Office to the Foreign Office. The Foreign Office, in turn, instructed the United 
Kingdom diplomatic representatives in the several countries concerned to 
make the necessary notification of Canadian accession to the conventions. 
Inasmuch as the convention with Turkey was cited above to illustrate the 
provisions which are made for Dominion accession, the notice of Canadian 
accession to this convention may also be chosen here to show the form of such 
notices, although any of the other eight might just as well be presented, since 
they are all similar. Upon receipt of instructions from the Foreign Office in 
London the British Chargé d’Affaires at Constantinople notified the Turkish 
Minister for Foreign Affairs as follows: 


At the instance of His Majesty’s Government in Canada I have the 
honour to notify to Your Excellency, in accordance with Article 18 (a) 
of the Convention regarding legal proceedings in civil and commercial 
matters, which was signed at Angora on the 28th November, 1931, the 
accession of His Majesty to that convention in respect of the Dominion 
of Canada... 

In accordance with Article 18 (a) of the Convention, the accession now 
notified will come into force one month from the date of this note, that is 
to say, on the 1st August next .. ° 


As has already been observed, the form and procedure of Dominion accession 
to instruments which are in force between the United Kingdom and foreign 
states and which provide for Dominion accession, may differ somewhat among 
the several Dominions. The Canadian example here presented, however, is 
typical of the methods employed. Provision for Dominion accession is made 
in many treaties, and such entities may accede to such treaties by the simple 
procedure outlined in the present instance. The extension of United King- 
dom treaties to Northern Ireland or to the colonies is effected by a notification 
similar to the one quoted. The terms “application to” or “extension to” are 
sometimes used (in the place of “accession”) for the Dominions and India 
as well as for the colonies.!° 


7Mr. O. D. Skelton, for the Secretary of State for External Affairs, to the Secretary of 
State for Dominion Affairs, May 17, 1935. Dominion of Canada, Treaty Series, 1935, No. 19. 

8 These nine conventions are printed in Dominion of Canada, Treaty Series, 1935, Nos. 
11-19. 

® From the Chargé d’ Affaires at the British Embassy in Turkey to the Minister for Foreign 
Affairs of the Government of the Turkish Republic, July 1, 1935. The Minister for Foreign 
Affairs acknowledged receipt of this communication by return note. Jbid., No. 19. 

10 For further examples see Sir Ernest Satow, A Guide to Diplomatic Practice, 3rd_ ed. 
rev., by H. Ritchie, London, 1932, Chap. 23-26. 
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In the preceding pages those aspects of the procedure of treaty-making 
which are, in general, common to all the Dominions have been discussed. 
Those aspects which are not uniform throughout the Commonwealth but 
which may differ in the various Dominions will be discussed in the pages 
which immediately follow. 


1. AUSTRALIA, CANADA, AND NEw ZEALAND 


A recent publication of the Department of External Affairs of the Common- 
wealth of Australia states that, “The majority of international agreements 
which have been entered into by Australia have taken the form of agreements 
between Heads of States, His Majesty the King being the contracting party 
in respect of Australia.” 1! This statement is made with reference to all in- 
ternational engagements which have ever been concluded in respect of Aus- 
tralia, as a part of the British Empire or as a separate unit, and to which the 
Commonwealth is now aparty. The list of international engagements which 
are now in force between Australia and foreign states, and upon which list the 
conclusion of the Department of External Affairs is obviously based, includes 
many instruments dating from the nineteenth century. It includes, for ex- 
ample, the Treaty of Amity, Commerce, and Navigation with the Argentine 
Republic of 1825.12. If only the more recent engagements are taken into ac- 
count, precisely the reverse conclusion is reached. It has already been indi- 
cated that in Australia, as is true also with the other Dominions and with the 
United Kingdom, most international engagements are now concluded in the 
form of agreements between governments. For the six-year period beginning 
in 1931 only approximately one third of Australia’s international engagements 
are in the heads-of-states form. Full powers for the negotiation and con- 
clusion of such treaties between heads of states are issued by the King under 
his own sign manual and under the Great Seal of the Realm. All such treaties 
are concluded in the name of the King as the contracting party in respect of 
the Commonwealth of Australia. Ratifications are also effected by, and in 
the name of, His Majesty the King. Two thirds of Australia’s international 
agreements, however, are now concluded between the Government of the 
Commonwealth and the governments of foreign countries, in which the Com- 
monwealth Government is the contracting party, without any intervention of 
His Majesty. 

In order to carry out the negotiation of a heads-oi-states treaty the Com- 
monwealth Government nominates a plenipotentiary and requests His Ma- 
jesty to issue the necessary full power. The Governor-General transmits this 


11 See the Parliament of the Commonwealth of Australia, 1934-35, No. 149, List of Inter- 
national Agreements (Treaties, Conventions, etc.) to Which Australia is a Party, or Which 
Affect Australia, Together With Prefatory Note, p. 8. 

Treaty of Amity, Commerce, and Navigation between His Majesty and the United 
Provinces of Rio de La Plata, signed at Buenos Ayres, February 2, 1825. Hertslet’s Com- 
mercial Treaties, Vol. 3 (1841), p. 44. 
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request to the Secretary of State for Dominion Affairs in London. The Do- 
minions Office forwards the request to the Foreign Office, where the full power 
and the warrant authorizing the affixing of the Great Seal of the Realm to the 
full power are drawn up. These two instruments are submitted to His Ma- 
jesty and are passed under His Majesty’s sign manual. They are then re- 
turned to the Foreign Office and thence to the Dominions Office. Here the 
warrant, but not the full power, is countersigned by the Dominions Secretary, 
or in his absence by any of the other of His Majesty’s Principal Secretaries of 
State in the United Kingdom, and sealed with the lesser signet. The two 
documents are then sent to the Office of the Lord Chancellor who, acting un- 
der the authority contained in the warrant, causes the Great Seal of the 
Realm to be affixed to the full power and returns this document to the Do- 
minions Office. The full power is then complete in every detail and is ready 
to be entrusted to the person named in the instrument as the plenipotentiary 
to conduct the negotiations and to sign the resulting treaty. Inasmuch as 
the Commonwealth has no regularly accredited diplomatic representative in 
foreign capitals,)* the plenipotentiary so named may be a British diplo- 
matic representative; the Commonwealth High Commissioner in London 
may sometimes be appointed; or some other special Commonwealth dele- 
gate may be chosen. In either case the plenipotentiary is acting as repre- 
sentative of the Commonwealth and signs the treaty, which is concluded in 
the name of the King, for His Majesty in respect of the Commonwealth of 
Australia. 

The plenipotentiary signs the treaty subject, if necessary, to ratification by 
His Majesty. Most treaties require ratification, and a provision may be in- 
cluded in the treaty whereby it shall be ratified and ratifications exchanged 
or deposited at some future date (or as soon as possible), and at some place 
specified. Whether or not a treaty requires ratification depends upon its 
nature and subject-matter and upon the intentions of the parties as expressed 
in the treaty itself. 

The approval of the Commonwealth Parliament is not necessary for all 
ratifications. It is now the practice, however, for all treaties entered into in 
respect of the Commonwealth to be brought to the notice of the Parliament. 
Treaties may be submitted to Parliament either before or after signature, 
ratification, or accession. The Treaties of Peace of 1919, for example, were 
approved by resolution of both Houses of the Parliament prior to ratification, 
and later on an Act carrying the Treaties into effect was passed by Parlia- 
ment. Legislation may often be necessary in order to give effect to treaties; 
and where this is true, such legislation is invariably passed before the treaty is 
brought into force in the Commonwealth. If a treaty in respect of the Com- 
monwealth has not been brought before the Parliament prior to signature, 


13 In January, 1937, it was announced that four Australians had been attached as diplo- 
matic liaison officers to British embassies in order to give them diplomatic training with the 
purpose of preparing them for Australian diplomatic service. 
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ratification, or accession, it is the practice to lay on the Tables of both Houses 
copies of the treaty immediately after it has been concluded. 

The first step in the procedure of ratifying a treaty is ordinarily the adop- 
tion by the Commonwealth Parliament of a resolution approving the treaty. 
Then follows an Order in Council requesting that His Majesty be humbly 
moved and advised to ratify the treaty in respect of the Commonwealth. 
Public notice of the Order in Council, of which the following may be cited as 
typical, is given in The Commonwealth of Australia Gazette: 14 


It is notified, for general information, that an Order in Council has 
been made to the effect that His Majesty the King be moved to ratify 
on behalf of the Commonwealth of Australia, in respect of the Mandated 
Territory of New Guinea, the Convention for the application to certain 
Mandated Territories of the provisions of the Extradition Treaty of 1891 
between Great Britain and Monaco, signed at Paris on the 27th Novem- 
ber, 1930. 

(Signed) J. 

Prime Minister and Minister 

for External Affairs 
The Governor-General transmits this request, embodied in the Order in 
Council, to the Secretary of State for Dominion Affairs. The instrument of 
ratification is then drawn up and passed under His Majesty’s sign manual 
and under the Great Seal of the Realm in precisely the same manner as that 
outlined above in connection with the issuance of full powers. The instru- 
ment of ratification as thus completed is sent to Canberra or to the foreign 
capital, as the case may be, where ratifications are to be exchanged or de- 
posited. 

Where the form of agreements between governments is employed, full 
powers are issued by the Governor-General in Council without any interven- 
tion of His Majesty and without the use of the Great Seal of the Realm. 
Ratifications of, and accession to, such agreements are likewise effected by an 
instrument of ratification passed under the Great Seal of the Commonwealth 
(which is not a royal Great Seal), signed by the Governor-General, and 
countersigned by the Minister for External Affairs in the Commonwealth. 
The instrument of ratification is then exchanged or deposited by the Com- 
monwealth Government in accordance with the terms of the agreement. In 
summary, the documents necessary for the negotiation, signature, and rati- 
fication of treaties between heads of states to which the Commonwealth of 
Australia is a party are issued by His Majesty at the instance of the Govern- 
ment of the Commonwealth. These treaties are concluded in the name of 


14 The Commonwealth of Australia Gazette, 1931, p. 297. The following may be quoted as 
a further example: 

“Tt is notified, for general information, that an Order in Council has been made to the 
effect that His Majesty the King be moved to ratify in respect of the Commonwealth of 
Australia the Geneva Red Cross Convention of 1929, and the Prisoners of War Convention of 
1929, which were signed on behalf of the Commonwealth on January 30, 1930.” Jbid. 
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His Majesty as the contracting party in respect of Australia. Agreements 
between governments, on the other hand, are concluded in the name of the 
Commonwealth Government as the contracting party, and the necessary 
documents for the negotiation, signature, and ratification of such agreements 
are issued by the Governor-General in Council without any intervention of 
His Majesty. 

A notification of the ratification of treaties to which Australia is a party, 
and a notification of treaties which are not subject to ratification but which 
have been signed or acceded to on behalf of the Commonwealth, are published 
in the Commonwealth Gazctte. The Commonwealth does not publish its 
own treaty series as do Canada, Ireland, and the Union of South Africa. In 
some cases treaties are ordered to be printed by Parliament and are published 
as Parliamentary Papers. The texts of certain other treaties are reproduced 
in full in the Commonwealth Gazette. All Commonwealth treaties and all 
treaties of the other Dominions are, however, “for convenience and by cour- 
tesy of the Dominion concerned,” printed as British Parliamentary Papers in 
the United Kingdom Treaty Series. 

The procedure of treaty-making by New Zealand is so similar to that fol- 
lowed by Australia that the procedure just outlined in connection with the 
Commonwealth may be said to apply also to New Zealand. The same is true 
also for the Dominion of Canada, except that while New Zealand and Aus- 
tralia have no diplomatic representatives of their own, Canada does have 
such representatives (envoys extraordinary and ministers plenipotentiary ) 
at Paris, Tokyo and Washington, and an Advisory Officer possessing diplo- 
matic status at Geneva. The services of such representatives are of course 
employed in many cases where Australia and New Zealand would act through 
the regularly accredited British diplomatic representatives. 

All treaties concluded between any of these three Dominions and foreign 
Powers and made in the name of the King must be signed by a representative 
of the Dominion concerned, the full power being issued to such a representa- 
tive by His Majesty at the instance of the Governor-General in Council. 
Likewise ratification is effected by His Majesty only after a Dominion Order 
in Council has been passed advising His Majesty to ratify on behalf of that 
particular Dominion. Both the full power and the instrument of ratification 
are passed under His Majesty’s sign manual and, upon the authority of a 
royal warrant countersigned by the Secretary of State for Dominion Affairs, 
are sealed with the Great Seal of the Realm. While the warrant authorizing 
the Lord Chancellor in the United Kingdom to affix the Great Seal to these 
documents is counter-signed by the Dominions Secretary (or by another of 
His Majesty’s Principal Secretaries of State) , who is responsible to the Parlia- 
ment at Westminster, the warrant itself in each case recites that the ratifica- 
tion or the issuance of the full power is at the request of, and upon the advice 
of, His Majesty’s Ministers in the Dominion concerned. Officials in the 


% Parliament of the Commonwealth of Australia, op. cit. 
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Dominions Office and Foreign Office frequently refer to these respective 
Offices, insofar as they serve as channels of communication with His Majesty 
for this purpose, merely as “post offices.” This is certainly accurate in the 
sense that they exercise no substantive control whatsoever over Dominion 
treaty-making. 
2. THE UNION or SoutH AFRICA 

The treaty-making procedure of the Union of South Africa varies consid- 
erably from that of Canada, Australia and New Zealand. This has been true, 
however, only since the Royal Executive Functions and Seals Act of 1934,'® 
which provided for the creation of a Royal Great Seal of the Union and also 
of a Royal Signet to be kept in the Union by the Prime Minister as Keeper of 
the Great Seal and Signet. Under the Status of Union Act of the same year, 
the executive government of the Union in regard to any aspect of its domestic 
or external affairs continues to be vested in the King, acting on the advice of 
his Ministers in the Union. All heads-of-states treaties in which the Union 
participates are concluded, signed, and ratified in the name of His Majesty 
the King. The King’s will and pleasure in treaty-making, as in other matters, 
are expressed in writing under his sign manual, and every such instrument is 
countersigned by one of the King’s Ministers in the Union. The King’s sign 
manual is confirmed by the Royal Great Seal of the Union, which is affixed 
by the Keeper of the Seals to any instrument bearing the King’s sign manual 
and the counter-signature of one of his Ministers of State in the Union and 
required to pass under the Great Seal. Thus since 1934 the Royal Great Seal 
of the Union has replaced the Great Seal of the Realm in confirming His 
Majesty’s signature to full powers and instruments of ratification in respect 
ofthe Union. His Majesty’s sign manual itself may be dispensed with when- 
ever for any reason the King’s signature to instruments of full powers and of 
ratification cannot be obtained, or whenever the delay involved in obtaining 
the King’s signature to these instruments would, in the opinion of the Gov- 
ernor-General-in-Council, either frustrate the object of the instruments or 
unduly retard the dispatch of the treaty proceedings. In such event the Gov- 
ernor-General may execute and sign these instruments on behalf of His 
Majesty. Any instrument so executed and signed by the Governor-General 
and countersigned by one of the King’s Ministers of the Union is regarded as 
having the same force and effect as an instrument signed by the King. A 
resolution of the Governor-General-in-Council is the necessary authority for 
affixing the Governor-General’s signature as it is for affixing the King’s signa- 
ture. The Governor-General’s signature to full powers and instruments of 
ratification is confirmed by the affixing of the Great Seal of the Union, now 
known as the Governor-General’s Seal to distinguish it from the Royal Great 
Seal of the Union. 


16 Statutes of the Union of South Africa, 1934, No. 70, p. 922. 
17 Thid., No. 69, p. 914. 
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It will be noted that full powers and instruments of ratification which His 
Majesty issues in respect of the Union of South Africa must, according to the 
Royal Executive Functions and Seals Act of 1934, be countersigned by one 
of His Majesty’s Ministers of the Union. Full powers and instruments of 
ratification issued by His Majesty in respect of the United Kingdom, Canada, 
Australia or New Zealand do not, however, bear the counter-signature of the 
Secretary of State for Foreign Affairs or of the Secretary of State for Do- 
minion Affairs or of any Minister in the Dominions. The only document in 
connection with the issue of such full powers and instruments of ratification 
in respect of the United Kingdom and these three Dominions which requires 
counter-signature is the warrant authorizing the affixing to them of the Great 
Seal. If His Majesty is acting in respect of the United Kingdom, the warrant 
is ordinarily countersigned by the Secretary of State for Foreign Affairs. If 
he is acting in respect of Canada, Australia or New Zealand, the warrant is 
usually countersigned by the Secretary of State for Dominion Affairs. These 
full powers and instruments of ratification in respect of these four mem- 
bers of the Commonwealth bear the signature of the King alone, while 
the full powers and instruments of ratification in respect of the Union 
of South Africa bear the signature of the King and also the counter-signature 
of one of His Majesty’s Ministers of State in the Union. Similarly, in Ire- 
land these documents must be countersigned by the Minister for External 
Affairs. 

When it is desired that a treaty be entered into in respect of the Union, a 
resolution of the Governor-General-in-Council (an “Executive Minute’’) is 
passed and is signed by the Prime Minister as a submission begging the King 
to issue the necessary full power. The full power is drawn up by the Depart- 
ment of External Affairs and together with the Executive Minute is trans- 
mitted by the Minister of External Affairs (who is in fact the Prime Minister) 
to the Governor-General. The Governor-General, in turn, communicates 
these documents directly to the King. After signature by His Majesty, the 
full power is returned by the same route, through the Governor-General, to 
the Minister of External Affairs, is countersigned by the Minister of External 
Affairs, and is sealed with the Royal Great Seal of the Union. The full power 
thus completed is sent to the plenipotentiary therein named to negotiate and 
conclude the treaty in question. The same procedure is followed in the issu- 
ance of instruments of ratification of treaties in respect of the Union. In 
cases of urgency, however, either of two other variants in procedure may be 
followed. Full powers which are issued to the High Commissioner in Lon- 
don ?§ or to a Union Minister at one of the European capitals, for example, 
may be both “countersigned” and sealed in the Union before they are sent to 
London for the signature of His Majesty. Or, in accordance with the pro- 


18 The High Commissioner served as plenipotentiary at every international conference held 
in Europe in which the Union of South Africa participated during the seven years prior to the 
Montreux Capitulations Conference of 1937. 
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visions of the Royal Executive Functions and Seals Act, the Governor-Gen- 
eral may execute and sign the full power on behalf of His Majesty. Either 
of these methods avoids the long delay involved if the instrument is dispatched 
to London and, after signature by His Majesty, is returned to the Union to be 
countersigned and sealed and once more sent to London or to the foreign capi- 
tal where the full power is to be employed. This latter procedure, however, 
is regarded as the procedure to be followed in all ordinary circumstances. 
The other procedures are regarded as unusual and are employed only in cases 
of urgency. With the improvement of air service between the Union and 
London there will be less necessity for these departures from the usual 
procedure. 

It will be observed that whichever of the above procedures is followed by 
the Union in concluding heads-of-states treaties, His Majesty is always the 
high contracting party in respect of the Union. Even where the Governor- 
General executes and signs full powers and instruments of ratification, he is 
acting on behalf of His Majesty. The full power is issued in the name of 
the King; the title and preamble of the treaty clearly show that the treaty is 
concluded by the King as the contracting party in respect of the Union; and, 
finally, ratification is effected by His Majesty. Throughout the proceedings 
His Majesty acts through his representatives. It will be noted further that 
at no step in the proceedings is there any intervention by His Majesty’s Min- 
isters in the United Kingdom. The old practice under which the Dominions 
Office and Foreign Office served as channels of communication with His Ma- 
jesty, and the practice of counter-signature of Union treaty documents by one 
of His Majesty’s Principal Secretaries of State in the United Kingdom have, 
with the substitution of the Royal Great Seal of the Union for the Great Seal 
of the Realm, now gone into complete desuetude. 

Where the treaty is drawn up in the form of an agreement between govern- 
ments, the procedure described above, as applicable to the Dominions gen- 
erally, applies to the Union as to the other Dominions. Such agreements are 
negotiated, signed and ratified without any intervention of British Ministers 
and without even the formal intervention of His Majesty. His Majesty does 
not appear as a party to the proceedings at any point.!® It is His Majesty’s 
Government in the Union of South Africa which concludes such agreements 
in its own name as the high contracting party. 


19 Exceptions to this rule may be observed. On Oct. 13, 1932, an agreement was entered 
into between the Government of the Union of South Africa and the Government of the 
German Reich by means of an exchange of notes (amending the Treaty of Commerce and 
Navigation of Sept. 1, 1928) between the Union Minister of External Affairs and the Ger- 
man Consul General at Pretoria. The agreement was subject to ratification and was 
ratified by His Majesty, the instrument of ratification being signed by His Majesty and 
passing under the Great Seal in the same manner as the ratification of a heads-of-states 
treaty. United Kingdom, Treaty Series, 1935, No. 25, Cmd. 4961 (Reprint of Union of 
South Africa Treaty Series, 1932, No. 14). 
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3. IRELAND 


Under the 1922 Constitution 2° the executive authority of Ireland was de- 
clared to be vested in the King and exercisable by the Governor-General as 
representative of the Crown. With the Constitution (Amendment No. 27) 
Act of 1936 the office of Governor-General was abolished, and thereafter the 
executive government of Ireland, insofar as internal matters are concerned, 
ceased to be exercised in the name of the King. While the Crown was thus 
abolished for purposes of internal government, it was at the same time pre- 
served to a limited extent in the sphere of external relations. The Executive 
Authority (External Relations) Act, 1936, provided that the diplomatic and 
consular representatives of Ireland in other countries should be appointed by 
or on the authority of the Executive Council, and that every international 
agreement concluded on behalf of Ireland should be concluded by or on the 
authority of the Executive Council. Then follows the provision, relating to 
treaty procedure, for the exercise by His Majesty of the executive authority 
of the Irish State in the domain of external affairs. 


3. (1) It is hereby declared and enacted that so long as the Saorstat 
Eireann is associated with the following nations, that is to say, Australia, 
Canada, Great Britain, New Zealand, and South Africa, and so long as 
the king recognized by those nations as the symbol of their codperation 
continues to act on behalf of each of those nations (on the advice of the 
several Governments thereof) for the purposes of the appointment of 
diplomatic and consular representatives and the conclusion of interna- 
tional agreements, the king so recognized may, and is hereby authorized 
to, act on behalf of Saorstat Eireann for the like purposes as and when 
advised by the Executive Council so to do. 


It is thus specifically declared that so long as Ireland is associated with 
other members of the British Commonwealth and so long as these other mem- 
bers continue to recognize the King as the symbol of their special relationship 
and the King acts on their behalf in the sphere of external affairs, His Majesty 
shall continue to act in the external relations of Ireland. The meaning of this 
provision is a matter of considerable uncertainty. Indeed it may be doubted 
whether this section means anything at all, inasmuch as recognition of the 
Crown is the only method by which Ireland can continue its special 
association with the other members of the British Commonwealth. The 
declaration, in other words, may apparently amount to the same thing as 
saying that Ireland will continue to recognize the Crown in the conduct of its 
external affairs so long as it continues to recognize the Crown in the conduct 
of its external affairs. In any case the Act may at any time be repealed by 
the Irish Parliament. The Act, however, has not been repealed even by the 
new Irish Constitution, which nowhere directly recognizes the King and which 
provides that the executive power of Ireland in or in connection with its exter- 


*0 Trish Free State (Constitution) Act, 1922, 13 Geo. 5,c.1. This is an Act of the Imperial 
Parliament at Westminster. 
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nal relations shall be exercised “by or on the authority of the Government” 
of Ireland.?1, The new Constitution studiously avoids any mention of the 
King or of the membership of Eire in the British Commonwealth. Yet it does 
provide that for the purpose of the exercise of any executive function of the 
Irish State in connection with its external affairs, the Government “may, to 
such extent and subject to such conditions, if any, as may be determined by 
law, avail of or adopt any organ, instrument, or method of procedure used or 
adopted for the like purpose by the members of any group or league of nations 
with which Eire is or becomes associated for the purpose of international co- 
operation in matters of common concern.” 7? This provision is of course an 
obscure and indirect reference to the King and the British Commonwealth. 
There is a further interesting provision in Article 49: 

1. All powers, functions, rights and prerogatives whatsoever exercisa- 
ble in or in respect of Saorstat Eireann immediately before the 11th 
day of December, 1936, whether in virtue of the Constitution then in 
force or otherwise, by the authority in which the executive power of 
Saorstat Eireann was then vested, are hereby declared to belong to the 
people.” 

By this provision the power of treaty-making, formerly belonging to the King 
as the unquestioned prerogative of sovereignty, is apparently taken from the 
King and vested in the people, to be exercised in respect of Ireland only by or 
on the authority of the Irish Government. The function of making treaties 
on behalf of Ireland, therefore, can no longer be legally exercised by His 
Majesty except upon the authority of the Government of Ireland. The 
function of the Crown is now to act merely as agent for Ireland in treaty- 
making. In practice Ireland has continued in all essential respects to fol- 
low the same procedure in treaty-making as it followed prior to the enactment 
of the Constitution (Amendment No. 27) Act of 1936. The adoption of the 
new Constitution of 1937 likewise calls for no change of procedure. His Maj- 
esty continues to serve in the case of treaties between heads of states as the 
contracting party in respect of Ireland. His Majesty also continues to 
accredit the diplomatic representatives of Ireland to foreign countries, and 
the letters of credence of foreign Ministers at Dublin are still addressed to 
His Majesty. Such credentials are presented to the President of the Execu- 
tive Council but they are addressed to the King.”4 

Ireland was the first of the Dominions to possess a separate Royal Great 

*1 The “Government ” here referred to is the Cabinet composed of the Prime Minister and 
not less than seven and not more than fifteen members appointed by the President in ac- 
cordance with the provisions of the Constitution. 

*2 Draft Constitution as Approved by D4il Eireann, published by the Stationery Office, 
Dublin. Art. 29, par. 4 (2). This Draft Constitution was approved by the people at a 


special general election held for that purpose July 1, 1937, and came into operation Dec. 
29, 1937. 23 Thid. 


* On July 26, 1937, Signor Romano Lodi Fé, first Envoy Extraordinary and Minister 
Plenipotentiary of Italy to Ireland, presented his credentials to President Eamon de Valera 
at Dublin Castle. In presenting his credentials the Minister said: “I have the honor of 
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Seal of its own. The Great Seal of Ireland was struck early in 1932. It is 
kept and controlled in Ireland and is used on all documents issued by the King 
on the advice of the Government of Ireland on which the Great Seal of the 
Realm was previously used. Since 1932, also, the channel of communication 
hitherto employed between Ireland and His Majesty, namely, the Secretary 
of State for Dominion Affairs, has not been used. Instead, His Majesty is 
advised directly. 

The form in which an international engagement is to be concluded deter- 
mines the authority who issues full powers for Ireland. If it is to take the 
form of an agreement between governments, then the Minister for External 
Affairs issues the full powers. If, on the other hand, it is to be concluded in 
the form of a treaty between heads of states, full powers are issued by the 
King. When the Minister for External Affairs decides that Ireland should 
conclude a heads-of-states treaty with a foreign state or states, he takes the 
matter up with the Executive Council and with the approval of the Executive 
Council prepares a submission to the King asking His Majesty to sign the full 
power investing a certain person with authority to conduct the negotia- 
tions and conclude the treaty on behalf of Ireland. The full power is drawn 
up in the Department of External Affairs, is sealed with the Great Seal of 
Fire, and is then dispatched to the Office of the High Commissioner in Lon- 
don. The High Commissioner secures His Majesty’s signature to the docu- 
ment and returns it (possibly the following day) to Dublin. The Minister 
for External Affairs then countersigns the full power, and the completed in- 
strument is sent to the person designated as the Irish plenipotentiary. The 
full power thus issued by the King explicitly states that His Majesty, in 
appointing a plenipotentiary to conclude a treaty on behalf of Ireland, is act- 
ing on the advice of the Executive Council. A further statement in the full 
power recognizes the authority of the Executive Council in causing the Great 
Seal of Ireland to be affixed to the document. 

Ratification of heads-of-states treaties is effected by the same procedure 
as that followed in issuing full powers. Formerly Parliamentary approval 
was not legally necessary for the ratification of any treaty. As a matter of 
strict law the Parliament had no function whatsoever in treaty-making. In 
practice, all treaties—except postal agreements, for example—were laid on 
the table of Parliament, and the following treaties were usually brought be- 
fore Parliament for its approval: (1) “political” treaties; (2) treaties requir- 
ing appropriations of money; and (3) treaties requiring a change of the law. 
Postal agreements are never presented to Parliament and are not printed 


presenting to your Excellency the Letter of Credence which accredits me as Envoy Extraor- 
dinary and Minister Plenipotentiary to the Government of the Irish Free State.’’ In fact 
the letter of credence did not accredit him to the Government of the Irish Free State but 
rather to His Majesty. In using the above language the Minister was not, therefore, strictly 
accurate. He was, however, undoubtedly conforming with the wishes of the Irish Govern- 
ment. 
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in the Treaty Series. The 1937 Constitution attempts, in the main, to pre- 
serve this procedure by embedding it in the fundamental law. The relevant 
provisions of the Constitution are found in Article 29: 

5. (1) Every international agreement to which the State becomes a 
party shall be laid before Dail Eireann. 

(2) The State shall not be bound by any international agreement in- 
volving a charge upon public funds unless the terms of the agreement 
shall have been approved by Dail Eireann. 

(3) This section shall not apply to agreements or conventions of a 
technical and administrative character. 


6. No international agreement shall be part of the domestic law of the 
State save as may be determined by the Oireachtas.*> 


The phrase “Every international agreement to which the State becomes a 
party” is apparently intended to include agreements between governments as 
well as heads-of-states treaties. Thus every international agreement, except 
those of an administrative or technical character, must be laid before the 
Dail Eireann—the House of Representatives only—and every agreement in- 
volving a charge upon public funds must be approved by the Lower House. 
If an international agreement is to become a part of the domestic law of 
Ireland, action by both houses of Parliament, the House of Representatives 
and the Senate, is required. 

Agreements between governments to which Ireland is a party are concluded 
in the name of the Government of Ireland as the high contracting party. The 
necessary documents for the negotiation, signature, and ratification of such 
agreements are issued by the Minister for External Affairs under his own 
signature and seal without any intervention of His Majesty. The Govern- 
ment of Ireland does not recognize any legal distinction between heads-of- 
states treaties and intergovernmental agreements. Nor does it accept the 
so-called inter se doctrine of the 1926 Imperial Conference, 7.e., the doctrine 
that the making of a treaty in the name of the King as the symbol of the 
special relationship between the different parts of the Empire renders superflu- 
ous the inclusion of any provision that its terms must not be regarded as regu- 
lating inter se the rights and obligations of the various territories on behalf 
of which it has been signed in the name of the King. 

The form of international engagements to which Ireland is a party does 
not depend either upon their importance or their subject-matter. It is a 
policy of the Irish Government to avoid the use of the King in treaty-making 
wherever possible. Nearly all of Ireland’s engagements are, therefore, now 
concluded in the form of agreements between governments. Bilateral ar- 
rangements are usually governmental in form. When the Irish Government 
takes the initiative in treaty proceedings and can determine the form in which 
the engagement is to be concluded, such engagement invariably assumes the 
form of an agreement between governments. At international conferences, 


% Draft Constitution, Art. 29. 
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however, at which Ireland cannot determine the form of treaty to be con- 
cluded, it may become a party to a treaty between heads of states. At the 
Montreux Capitulations Conference of 1937, for example, such a treaty was 
concluded and the Irish State is one of the signatories. The full power for 
concluding the treaty on behalf of Ireland was issued by the King on the ad- 
vice of the Executive Council and under the Great Seal of Ireland. Ratifica- 
tion was also effected by His Majesty following the procedure described 
above. In certain instances governmental full powers of Ireland, 7.e., full 
powers issued by the Minister for External Affairs, are exchanged against 
heads-of-states full powers of other countries and the plenipotentiaries thus 
appointed conclude an agreement between governments. This practice was 
followed in the case of the Agreement relating to the Tonnage Measurements 
of Merchant Ships signed at Dublin, October 19, 1934, between the Govern- 
ment of Ireland and the Government of the Republic of Poland,”® and it has 
also been followed in many other instances. League of Nations treaties are 
usually concluded as treaties between heads of states. Ireland, even though 
desiring to become a party to the treaty, may not sign the treaty thus con- 
cluded but may later become a party to the treaty by accession. The Execu- 
tive Council authorizes accession, which is approved by Parliament when the 
subject-matter requires it, and which is notified generally by a letter from 
the Permanent Delegate of Ireland to the League of Nations addressed to the 
Secretary-General. By waiting a few months, therefore, Ireland becomes a 
party to heads-of-states treaties concluded under the auspices of the League 
of Nations by accession and thereby avoids the use of the King. This forms 
an important exception to the general rule that all heads-of-states treaties to 
which Ireland is a party are concluded by the King as the high contracting 
party on behalf of Ireland. By these various procedures, then, Ireland 
is able to carry out its policy of avoiding the use of the King in treaty- 
making. Instances in which His Majesty serves as the high contracting party 
to treaties on behalf of Ireland are now rare indeed. 

During the five years 1932-1936 Ireland became a party to thirty-seven 
international instruments.?* Twenty-nine of these are agreements between 
governments, twenty of this number being exchanges of notes and nine being 
more formal instruments. Seven were between heads of states. One was 
between states—a convention concluded in 1921 with the British Empire as 
one of the contracting parties.2* In none of these instances, however, did 

2% Agreement between the Government of the Irish Free State and the Polish Government 
regarding the Tonnage Measurement of Merchant Ships, Oct. 19, 1934, Irish Free State, 
Treaty Series, 1935, No. 5; United Kingdom, Treaty Series, 1935, No. 28, Cmd. 4966. The 
form of the agreement does not indicate that the full powers of the Polish plenipotentiary 
were issued by the President of the Republic of Poland. 

27 Trish Free State, Treaty Series, 1932-1936. This calculation excludes two agreements 
with Commonwealth governments—one with the Government of the Dominion of Canada 


and the other with the Government of the Union of South Africa. 
28 Tbid., 1934, No. 6, P. No. 1369. 
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Ireland employ His Majesty for purposes of issuing full powers and instru- 
ments of ratification, because it became a party to all eight instruments which 
were between states or heads of states, not by signature and ratification, but 
by accession. His Majesty seldom serves as the high contracting party in 
Irish treaty-making simply because Ireland avoids, wherever possible, the 
heads-of-states form. The Treaty of Commerce with Germany, signed May 
12, 1930, and ratified December 21, 1931,7° is a heads-of-states instrument— 
having been concluded between His Majesty, in respect of Ireland, and the 
President of the German Republic. This is the last instance in which His 
Majesty became a high contracting party to an international instrument in 
respect of Ireland for a period of almost exactly seven years. When, however, 
the Capitulations Conference was convening in Montreux in April, 1937, full 
powers were issued to the Irish plenipotentiary by His Majesty on April 12, 
1937, and the Convention signed on May 8, 1937, for the Abolition of Capitu- 
lations in Egypt was concluded by His Majesty as the high contracting party 
in respect of Ireland.*® Thus the practice of His Majesty’s issuing full pow- 
ers, serving as the high contracting party, and effecting ratifications, in respect 
of Ireland, though little followed, nevertheless still survives. 


4. SUMMARY 


The position has now been reached in the procedure of treaty-making by 
the various members of the British Commonwealth whereby it is clearly 
recognized that each member takes part in treaty-making according to its 
own desires and in accordance with the procedure which it chooses. As late 
as the London Naval Conference of 1935-36 there was considerable confusion 
in the minds of certain delegations as to the character of the various Com- 
monwealth units represented at that Conference. The Irish plenipotentiary 
promptly corrected those who referred to these several delegations as a single 
“British Empire” delegation. He and the South African plenipotentiary 
made it very clear that in the view of at least two members of the British 
Commonwealth, the various units were participating on a basis of complete 
equality with each other and with each of the other states represented at the 
conference. The refusal of Ireland and the Union of South Africa to become 
parties to the London Naval Treaty of 1936 is in itself a strong expression 
of their views upon this point. Their views, moreover, have now gained gen- 
eral acceptance throughout the Commonwealth—if they had not previously 
been accepted—with the recognition by the 1937 Imperial Conference that 
“each member [of the Commonwealth] takes part in a multilateral treaty as 
an individual entity, and, in the absence of express provision in the treaty to 
the contrary, is in no way responsible for the obligations undertaken by any 


** Trish Free State, Treaty Series, 1931, No. 9, P. No. 223. 
%° Final Act, Convention, and other Documents regarding the Abolition of Capitulations 
in Egypt, Montreux, May 8, 1937, Cmd. 5491 of 1937. 
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other member.” *!_ The procedure of treaty-making by members of the Brit- 
ish Commonwealth in recent years should have made this point clear, but the 
declaration of the recent Imperial Conference now removes all doubt as to the 
independent character of the several units of the Commonwealth in all treaty 
proceedings, whether dealing with technical or administrative matters or with 
questions of high policy, and whether the proceedings are bilateral or multi- 
lateral. 

Ireland and the Union of South Africa, insofar as they continue to employ 
His Majesty in treaty-making, communicate with His Majesty directly with- 
out using any Minister of the United Kingdom even as a channel of communi- 
cation. In the Union, treaty-making authority is still vested in the King, 
while in the Irish State the King merely acts as agent in treaty-making. 
Both Ireland and the Union possess their own Royal Great Seals, which are 
released solely on the authority of their respective governments. With re- 
spect to the treaty-making of these two Dominions both the use of the Great 
Seal of the Realm and the intervention of a British Secretary of State have 
now been abolished. The last vestige of diplomatic unity throughout the 
British Commonwealth has thus disappeared for them. 

Australia, Canada, and New Zealand continue to employ the Dominions 
Office and the Foreign Office in their treaty-making. ‘The Great Seal of the 
Realm is still used to authenticate the King’s signature to their treaty docu- 
ments. The royal warrant authorizing the affixing of the Great Seal to these 
documents is in every instance countersigned by a United Kingdom Secretary 
of State who thus bears the legal responsibility for the use of the Great Seal. 
By this procedure, at least the appearance of diplomatic unity with the United 
Kingdom is maintained. 

Although the procedure of treaty-making (in the case of heads-of-states 
treaties) by Australia, Canada, and New Zealand involves the formal in- 
tervention of certain members of the Government of the United Kingdom, 
responsible to the Parliament at Westminster, this intervention by such Min- 
isters involves no substantive control over treaty-making by these Dominions. 
Although the strictly legal responsibility for the release of the Great Seal 
must be borne by a British Minister, all practical responsibility is borne by a 
Dominion Minister when the Great Seal is used on the treaty documents of 
a Dominion. The warrant by which His Majesty commands the Lord Chan- 
cellor to cause the Great Seal of the Realm to be affixed to full powers or 
instruments of ratification issued in respect of these three Dominions plainly 
recites that these documents are issued by His Majesty at the request of and 
upon the advice of His Majesty’s Ministers in the particular Dominion con- 
cerned. Since 1926 the ratification of treaties imposing obligations on one 
member of the British Commonwealth has been effected by His Majesty at 
the instance of that part. The advice on which His Majesty acts in ratifying 
a treaty on behalf of any Dominion is that of the government of that Domin- 


81 Imperial Conference, 1937, Summary of Proceedings, Cmd. 5482, p. 27. 
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ion. It would not be in accordance with constitutional practice for advice 
to be tendered to His Majesty by any United Kingdom Minister, whose inter- 
vention is required in Dominion treaty-making, against the views of the 
Dominion. The appropriate procedure with regard to projected treaties by 
one member of the Commonwealth which may affect the interests of other 
members is previous consultation between His Majesty’s Ministers in the sev- 
eral parts concerned and not control by His Majesty’s Ministers in the United 
Kingdom. The fact that certain formal steps are taken, in issuing full powers 
and instruments of ratification in respect of the Dominions, by two of His 
Majesty’s Ministers in the United Kingdom—the Secretary of State for For- 
eign Affairs and the Secretary of State for Dominion Affairs—is in no way 
inconsistent with the governing principle that the advice on which His Ma- 
jesty acts is solely that of the Dominion government concerned. The function 
of the United Kingdom Ministers consists only in operating certain constitu- 
tional machinery which has been set in motion by the Dominion government. 
It follows, therefore, that the above formal action of United Kingdom Minis- 
ters In connection with a Dominion treaty does not give them any measure of 
control over the government of that Dominion in making the treaty, nor does 
it involve any subordination of the Dominion government to the Government 
of the United Kingdom in this respect. Once a Dominion government has 
advised His Majesty to issue a full power for the negotiation and conclusion 
of a particular treaty or to issue an instrument of ratification of the treaty, the 
Government of the United Kingdom is not at liberty to advise His Majesty 
to a contrary effect. Legally, it might do so. It is unthinkable, considering 
present-day constitutional convention, that it would do so in practice. Any 
inter-imperial question which may arise in connection with the treaty and in 
which the United Kingdom may have an interest at variance with that of the 
Dominion concerned, should have been previously disposed of by consultation 
according to the procedure outlined at the Imperial Conference of 1926. 


THE DIVERSION OF WATERS AFFECTING THE 
UNITED STATES AND CANADA 


By JAMES SIMSARIAN 


Gilder Fellow, Columbia University 


The submission by the Government of the United States to the Govern- 
ment of Canada on May 28, 1938, of a rewritten draft of a Great Lakes-St. 
Lawrence waterway treaty brings to the forefront again the desirability of 
concluding a comprehensive agreement between the two Governments for a 
mutually advantageous utilization of the available navigation and power re- 
sources along the boundary basin. In view of the heightened interest in both 
the United States and Canada, a reéxamination of the diplomatic correspond- 
ence between the United States and Great Britain and Canada since the end 
of the nineteenth century regarding the diversion of waters in the United 
States or in Canada which affected interests in the other country is oppor- 
tune.! It is of significance to note the positions taken by the United States 
and Great Britain and, later, Canada, in diplomatic negotiations and by 
significant municipal acts, as to the legal rights of the United States and Can- 
ada to the use or diversion of (1) boundary waters, (2) waters which are 
tributary (and entirely within the territory of one country) to boundary 
waters, and (3) waters of rivers flowing across the boundary. The distinc- 
tion between the first situation and the second and third is an important one 
to observe. 

In the early years of the twentieth century, while the British Ambassador 
presented the protests of Canada to the American Secretary of State regard- 
ing the diversions in northern Montana of the headwaters of the St. Mary 
River, which naturally flows north into Canada, the United States was con- 
cerned with the diversions by a Canadian irrigation company of the waters 
of the Milk River in Canadian territory, thereby depriving Montana farmers 
and ranchers of needed water for their land. At the same time, the British 
Ambassador complained of the activities of an American power company in 
northern Minnesota, which proposed to divert the waters of a tributary of 
American-Canadian boundary waters for power generation in the United 
States. Although these and other questions were dealt with simultaneously, 
it is necessary to separate their consideration for convenience of presenta- 
tion and a clear appreciation of each situation. The Sanitary District of 
Chicago diversions from Lake Michigan will also of course be considered. 


1The author wishes to express his appreciation to Professors Joseph P. Chamberlain, 
Charles Cheney Hyde, and Philip C. Jessup, of Columbia University, for their constructive 
criticisms of this paper, and to acknowledge the kind permission accorded by Mrs, Chandler 
P. Anderson to the author to use the records and letters of Mr. Chandler P. Anderson, 
which have been invaluable in this study. 
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The St. Mary River rises in the northwest corner of Montana and flows 
north to cross the international boundary to join other rivers in Canada. 
The principal tributary streams of the Milk River flow from Montana north- 
east to converge on the Canadian side of the boundary; the river continues 
easterly close to and parallel to the boundary for about 100 miles and then 
crosses into Montana, where many irrigating canals serve to furnish the 
needed water to the farming land. 

The Reclamation Act passed by the Congress of the United States in 1902 2 
provided for the diversion of the headwaters of the St. Mary River into the 
channel of the Milk River for conveyance eastward through Canadian terri- 
tory and back south for the irrigation of landin northern Montana. At that 
time, the Canadian Northwest Irrigation Company had completed a canal 
and subsidiary works on the St. Mary River in Canada, which were designed 
to reclaim for cultivation large areas of land situated in southern Alberta. 
The British Ambassador at Washington presented the protest of the Cana- 
dian Government to the American Secretary of State,’ insisting that the 
United States should not interfere with the flow of the St. Mary River north- 
ward as the entire flow of the river was needed for irrigating Canadian land. 
The Canadian Minister of the Interior informed the Privy Council that Can- 
ada could take out water from the Milk River at a moderate cost and thus 
stop the flow of the river to the United States. However, the Minister sub- 
mitted that ‘‘action in this matter should not be governed by a consideration 
of what Canada may or may not do to protect her interests; a question of this 
kind should be dealt with on its merits as justice and equity may demand.” ‘ 

The Secretary of State, John Hay, informed the British Ambassador that 
the diversion contemplated by the United States of the waters of the St. 
Mary River would not interfere with the actual needs of the Canadian canal 
to the north.’ In his reply, the British Ambassador referred to ‘‘the con- 
sideration which was shown in the analogous case of the complaint of certain 
inhabitants of Idaho against the action of the Canadian Dyking Company 
in damming the waters of Boundary Creek in British Columbia in 1897.” ® 
In the Idaho case referred to, citizens of the United States claimed remunera- 
tion for injuries committed by the flooding of their lands as a result of the 
construction of a dike on the Canadian side of the international boundary. 
In reply, Secretary Hay pointed out that there was no denial of the injuries 
alleged by the citizens of the United States and no reason was advanced by 


2 June 17, 1902, 32 Stat. 388. 

* The British Ambassador transmitted a copy of the report of the Canadian Privy Council, 
approved Oct. 27, 1902, to the Sec. of State, John Hay, Nov. 3, 1902, Preliminary Memo- 
randum Prepared by Chandler P. Anderson on the St. Mary and Milk Rivers Irrigation 
Question for the Secretary of State, Elihu Root, June, 1907, p. 2, in Chandler P. Anderson, 
Records of the Negotiations Relating to the Use of Boundary Waters Between the United 
States and Canada, 1905-1908, hereafter cited as Anderson, Records, 1905-1908. 

‘ Tbid., pp. 3 and 18. 5 Dated Dec. 29, 1902, zbid., p. 3. 

® Dated Jan. 6, 1903, zbid., p. 4. 
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Canada for a refusal to pay for such injuries to Idaho inhabitants, but the 
matter was not settled at the date of his note in 1903, although it had been 
under consideration in Canada since April, 1895.7 

Secretary Hay commented at length on the contemplated diversion by the 
United States of the waters of the St. Mary River to the Milk River and 
through Canadian territory for use in northern Montana. He pointed out 
that the United States would expect that any prior vested rights that existed 
in Canada to the waters of the Milk River would be fully protected and al- 
lowed by the United States, that is, the Canadians would be permitted to take 
from the Milk River while it flowed through Canada such waters as they had 
previously been entitled to divert. The United States would expect to re- 
ceive the remainder of the waters of the Milk River as it flowed south into 
Montana, including the amount that was turned from the St. Mary into the 
Milk River. The United States proposed to act in strict conformity with 
the laws concerning the rights to the use of water as recognized by the courts 
of the arid region on both sides of the international boundary.® Secretary 
Hay reminded the British Ambassador of the ““General Report on Irrigation 
and Canadian Irrigation Surveys, 1897 and 1898, Department of the In- 
terior, Ottawa,” in which an account was given of an investigation by the 
Canadian Irrigation Survey of the feasibility of diverting certain tributaries 
of the Milk Riverin Canada. It was proposed to carry such water into the 
Swift Creek Valley, where considerable bodies of irrigable lands were lo- 
cated, thus, however, depriving the United States of the natural flow of the 
Milk River. The situation was analogous to that complained of by Canada 
in the matter of the St. Mary River diversion by the United States. The 
conclusion reached by the Canadian Irrigation Survey was that ‘‘The cost of 
construction and maintenance would be too great to warrant the under- 
taking of such a scheme at the present time.’’ Secretary Hay noted that the 
Survey had not abandoned the project, but had merely postponed it because 
of the expense involved.® 

In the latter part of 1903 and the early months of 1904, numerous commu- 
nications were addressed to the Secretary of State from the people in the 
Milk River Valley in northern Montana protesting that a large canal was in 
course of construction in Canadian territory which would divert a large 
amount of water from the Milk River into the Saskatchewan Basin.!° The 
Montana farmers and ranchers claimed that they were then using all the 
normal flow of the Milk River by means of irrigating canals which they had 
built at a great expenditure of money for the reclamation of 80,000 acres of 


7Sec. Hay to Sir Michael H. Herbert, Br. Amb., Feb. 19, 1903, ibid., p. 5. 

8 Sec. Hay quoted from the Reclamation Act of 1902 (32 Stat. 388): ‘‘ That the right to the 
use of water shall be appurtenant to the lands irrigated and beneficial use shall be the basis, 
the measure, and the limit of the right.” Jbid., p. 6. 

* No reply was received to Sec. Hay’s note of Feb. 19, 1903, ibid. 

10 Tbid., p. 7. 
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arid lands, and that they would suffer great hardship if the waters of the Milk 
River did not reach them as usual. In an opinion rendered to the Secretary 
of State, the Solicitor of the Department of State stated !! that the question 
of law involved was embarrassing because of similar complaints made by 
Mexico of the diversions of the waters of the upper Rio Grande in the United 
States and because of a similar complaint by the British Government on 
November 3, 1902. He suggested that the question should be adjusted by 
conventions between the United States and Mexico and Great Britain. He 
considered it doubtful whether any solution on “strictly academic principles” 
could be made satisfactorily to all of the interested governments. 

Secretary Hay in May, 1904, brought the proposed diversion of the waters 
of the Milk River into the Saskatchewan Basin in Canada “respectfully” 
“to the attention and consideration of His Majesty’s government in the hope 
that appropriate means may be taken to avert the threatened injury.” ” 
The British Ambassador responded in July merely with the information that 
two applicants had already been given authority to divert water from the 
Milk River for the use of Canadian lands.“ No further response to the note 
of May 9 was made to the United States.'* In October, Secretary Hay de- 
clared in another note * that in view of the vital importance of the matter to 
the citizens of the Milk River Valley and to the property of the United States, 
he would be very glad if the British Ambassador would, in the exercise of his 
good offices, revive the question with the Dominion Government, to the end 
that every possible means might be taken to secure an equitable settlement 
of the questions involved, and to conserve all the rights in the premises of the 
United States and of the citizens of Montana. Only an acknowledgment of 
this note was received from the British Ambassador. 

In December, Secretary Hay wrote to him again on the same subject, 
contending that under the laws and customs which had grown up in arid 
regions, and which were in force in Canada, priority of appropriation and use 
had been recognized in Canada as well as in the United States. The Secre- 
tary of State characterized the permission given by the Canadian Govern- 
ment to the proposed diversion of the waters of the Milk River in Canadian 
territory as ‘‘an act lacking in friendliness” in view of the harm that would re- 
sult to American agricultural land, and proposed that a conference be held by 
the two Governments for the purpose of reaching an agreement on the dis- 
position of the waters of both the Milk and the St. Mary Rivers. He noted 
that an engineers’ report in the Department of Interior suggested that it 
might be desirable to divert the headwaters of the St. Mary River by way of 
a specially constructed channel to the lower end of the Milk River without 
entering Canadian territory or to divert the St. Mary waters southward to 
other irrigable areas. Secretary Hay declared that these plans would not 


1 W. L. Penfield to Sec. Hay, May 6, 1904, zbid., p. 8. 


2 Dated May 9, 1904, ibid., p. 9. 13 Dated July 15, 1904, ibid. 
M4 Tbid., p. 10. 1 Oct. 13, 1904, ibid. 16 Dec. 30, 1904, ibid. 
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be followed if the Canadian Government would agree to the diversion by the 
United States of such waters of the St. Mary River as were not then being 
utilized by the Canadian irrigation company. 

In August, 1905, the British Ambassador agreed with the Secretary of 
State '’ that it was manifestly in the interests of both countries that the 
waters of the St. Mary and Milk Rivers should be conserved for the beneficial 
use of the owners of agricultural and ranch lands through which these rivers 
flow. The United States was invited to submit a plan for the settlement of 
this problem. Negotiations continued until June, 1907, when a draft treaty 
was submitted by the Secretary of State, Elihu Root, to the British Ambassa- 
dor, James Bryce, which dealt with the subject in great detail.!8 This draft 
was not satisfactory to Canada. In 1908, representatives were appointed 
by the two Governments who conferred and visited the regions involved for a 
careful study of conditions. As a result of these conferences and negotia- 
tions, agreement was achieved in a final settlement which was incorporated 
as Article VI of the treaty signed by the United States and Great Britain on 
January 11, 1909:'° 


The High Contracting Parties agree that the St. Mary and Milk 
Rivers and their tributaries (in the State of Montana and Province of 
Alberta and Saskatchewan) are to be treated as one stream for the 
purposes of irrigation and power, and the waters thereof shall be ap- 
portioned equally between the two countries, but in making such equal 
apportionment more than half may be taken from one river and less 
than half from the other by either country so as to afford a more 
beneficial use to each. It is further agreed that in the division of such 
waters during the irrigation season, between the Ist of April and 31st of 
October, inclusive, annually, the United States is entitled to a prior 
appropriation of 500 cubic feet per second of the waters of the Milk 
River, or so much of such amount as constitutes three-fourths of its 
natural flow, and that Canada is entitled to a prior appropriation of 500 
cubic feet per second of the flow of St. Mary River, or so much of such 
amount as constitutes three-fourths of its natural flow. 

The channel of the Milk River in Canada may be used at the con- 
venience of the United States for the conveyance, while passing through 
Canadian territory, of waters diverted from the St. Mary River. 


While the United Stztes and Great Britain were negotiating for a settle- 
ment of the St. Mary and Milk Rivers controversy, the Minnesota Canal and 
Power Company in 1904 proposed to construct reservoirs in the Birch Lake 
Basin in Minnesota. The stored waters would be released as needed, and 


17 Aug. 2, 1905, ibid., p. 12. 

18 See Memorandum Concerning the St. Mary and Milk River Irrigation Project, sub- 
mitted in advance of the hearing of the International Joint Commission by Manton M. 
Wyvell, May 5, 1915, in Chandler P. Anderson, Records of the Negotiations Relating to the 
Use of Boundary Waters Between the United States and Canada, 1909-1911, hereafter cited 
as Anderson, Records, 1909-1911. 

19 Malloy, Treaties, III, 2607 (ratifications exchanged May 5, 1910); this JourNAL, Supp., 
Vol. 4 (1910), p. 239. 
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conducted by artificial and natural channels southward to Duluth, Minne- 
sota, on Lake Superior, where the water would be used for the generation of 
electrical power. The natural drainage of the Birch Lake Basin is north- 
ward into the boundary waters of Rainy River and the Lake of the Woods. 
In February, 1904, the company applied to the United States 2° for permis- 
sion to use certain public lands for flowage and other purposes associated 
with the proposed diversion of waters.”! 

The British Ambassador informed the Secretary of State in January, 1905, 
that Canada objected to the proposed plans of the Minnesota company be- 
cause they involved ‘‘the withdrawal of a certain percentage of the waters 
forming the Rainy River and the Lake of the Woods to the serious detriment 
of navigation,”’ and he suggested that before the United States consented to 
any proceedings by the company for the diversion of the tributary waters, 
the question should be referred to the International Waterways Commis- 
sion,?? which had been established by the United States and Great Britain 
in 1903.23 The Secretary of State, Elihu Root, in May, 1906, agreed to sub- 
mit the matter to the Commission for an expression of its views.*4 


20 Although the company applied only to the Sec. of Interior in Feb., 1904, for permission 
to use public lands for flowage and other purposes, the company later sought the needed 
authorization of the Sec. of War before the diversion of waters could be undertaken. For 
Sec. 10 of Act of March 3, 1899, see note 92. 

1 International Waterways Commission, Second Progress Report, Dec. 1, 1906 (Washing- 
ton, 1906), p. 6. 

22 See Report prepared by Chandler P. Anderson on the questions presented for the con- 
sideration of the Department of State involving international relations in the matter of the 
application of the Minnesota Canal and Power Company, Sept., 1907, p. 3, in Anderson, 
Records, 1905-1908. 

23 In accordance with the request of Congress (32 Stat. 373), President Roosevelt in July, 
1902, invited the Government of Great Britain to join in the formation of an international 
commission, to be composed of three members from the United States and three to represent 
the interests of Canada, ‘‘to investigate and report upon the conditions and uses of the waters 
adjacent to the boundary lines between the United States and Canada, including all of the 
waters of the lakes and rivers whose natural outlet is by the river St. Lawrence to the Atlantic 
Ocean; also upon the effect upon the shores of these waters and the structures thereon, and 
upon the interests of navigation, by reason of the diversion of these waters from or change in 
their natural flow; and, further, to report upon the necessary measures to regulate such di- 
version, and to make such recommendations for improvements and regulations as shall best 
subserve the interests of navigation in said waters.”” The Government of Great Britain 
accepted on June 2, 1903, and the International Waterways Commission was set up accord- 
ingly. International Waterways Commission, Progress Report, Dec. 1, 1905 (Washington, 
1905), p. 10. For the concern in the United States in 1898 and 1900 because of the possible 
extended lowering of the level of the Great Lakes by diversions in both the United States and 
Canada, thus diminishing the volume of the Niagara Falls, see the Report of the New York 
State Reservation at Niagara in 1898, Moore, Digest, I, 657; and the Report of the Senate 
Committee on Foreign Relations in Feb., 1900, Sen. Rep. 461, 56 Cong., 1 Sess. 

* International Waterways Commission, Second Progress Report, p. 20. Previous to the 
agreement of the United States, the Commission had considerable doubt about its jurisdic- 
tion over the Minnesota Canal and Power Company case because the Rainy River and the 
Lake of the Woods were not naturally tributary to the Great Lakes system, and the United 
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The Commission in November recommended to the United States and 
Canada that the permit applied for by the Minnesota Canal and Power 
Company to allow it to proceed with its proposed diversion of the tributary 
waters of the Rainy River and the Lake of the Woods should not be granted 
by the United States without the concurrence of the Canadian Government.” 
The Commission declared that Article II of the Webster-Ashburton Treaty 
of 1842 between the United States and Great Britain ** secured to Canada 
free and unobstructed navigation of the boundary waters from which the 
proposed diversion was to be made. Any interference with the natural flow 
which would decrease the navigable capacity of the boundary waters, ir- 
respective of the extent of the interference, justified Canadian opposition. 

In the opinion of the Commission, certain principles of international law 
which had a direct bearing upon the question under consideration were suffi- 
cient for its solution.2”7. The Commission contended that it was settled inter- 
national law, recognized by both the United States and Great Britain, and 
lucidly stated by Attorney General Harmon in his opinion of December, 
1895, to the Secretary of State regarding the Rio Grande,*’ that, in the ab- 
sence of treaty stipulations, a country through which streams had their course 
or in which lakes existed could, in the exercise of its sovereign powers, right- 
fully divert or otherwise appropriate the waters within its territory for pur- 
poses of irrigation, the improvement of navigation, or for any other purpose 
which the government might deem proper. The Commission maintained 
that such an exercise of sovereign power over waters within the jurisdiction 
of a country could not be questioned even though the exercise of such 
sovereign power would be injurious to another country through which the 
same stream or lake passed. However, the Commission maintained that 
comity would require that a sovereign power should not be exercised to the 
injury of a friendly nation, or of its citizens or subjects, without the consent 
of that nation.2® The Commission referred to the correspondence between 


States maintained that the jurisdiction of the Commission was limited to cases related to the 
Great Lakes system only, unless the two countries conferred additional jurisdiction upon it. 
International Waterways Commission, Progress Report, Dec. 1, 1905, p. 11; zbid, Second 
Progress Report, p. 6. 

For the opinions of the Chief of Engineers and the Advocate-General to the Sec. of War 
in 1905 on the Minnesota case, see Report of Anderson for Department of State, Sept., 1907, 
pp. 5-8, Anderson, Records, 1905-1908. Cf. dictum in Minnesota Canal and Power Com- 
pany v. Pratt, 101 Minn. 197 (1907). 

25 Nov. 15, 1906, International Waterways Commission, Second Progress Report, p. 31. 

26 Art. II provides, in part: “It being understood that all the water communications and 
all the usual portages along the line from Lake Superior to the Lake of the Woods, and also 
Grand Portage, from the shore of Lake Superior to the Pigeon River, as now actually used, 
shall be free and open to the use of the citizens and subjects of both countries.” Signed Aug. 
9, 1842, ratifications exchanged Oct. 13, 1842, Malloy, Treaties, I, 650. 

27 International Waterways Commission, Second Progress Report, p. 28. 

28 See 21 Opinions of the Attorneys General, 274 (Dec. 12, 1895). 

29 International Waterways Commission, Second Progress Report, p. 29. 


DIVERSION OF WATERS AFFECTING THE UNITED STATES AND CANADA 495 


Secretary of State Evarts and the Mexican Minister to the United States in 
1880, requesting the Government of Mexico to terminate the abstraction of 
water by the Mexican population from the Rio Grande for irrigation pur- 
poses to the detriment of American interests.*° 

Although the International Waterways Commission recommended that 
the United States should not give the necessary permission to the Minnesota 
company without the concurrence of the Canadian Government, the Secre- 
tary of State, Elihu Root, informed the British Ambassador in January, 
1908, that the United States was ready to withdraw its opposition to the 
granting of a permit to the Minnesota Canal and Power Company for the 
diversion of water in the United States from the tributaries of the Rainy 
River and the Lake of the Woods.*! Secretary Root pointed out that since 
the report of the Commission in November, 1906, the Minnesota project 
had been so modified as to provide for the diversion of only such an amount 
of water for the company’s purposes as would not materially interfere with 
the navigable capacity or public use of any of the waters to which the di- 
verted waters in their natural course would be tributary. The Minnesota 
company was required to provide dams and reservoirs to maintain the navi- 
gable capacity of the waters that would be affected by the proposed diversion. 
Secretary Root declared that he dissented from the conclusions of the Inter- 
national Waterways Commission with respect to the effect of Article II of the 
1842 treaty upon the diversion of waters tributary to the boundary waters. 
He, however, considered it unnecessary to pass upon the question of treaty 
obligations or the other international questions raised in the Commission Re- 
port of 1906 because the United States was requiring remedial works of the 
company as a condition for granting its application in order that interests 
on the Canadian side of the boundary would be safeguarded as fully as re- 
quired by the interpretation given the treaty by the Commission. 

But in deference to the wishes of the Canadian Government, it was ar- 


30 See U.S. For. Rel., 1880, p. 783. This controversy between the United States and Mex- 
ico involved, however, that portion of the Rio Grande that formed the boundary between the 
two nations. 

31 Sec. Root to Ambassador Bryce, Jan. 13, 1908, in draft of letter from the Sec. of State to 
Sec. of War in the matter of the application of the Minnesota Canal and Power Company, 
submitted by Chandler P. Anderson to the Sec. of State, P. C. Knox, May 7, 1910, Anderson, 
Records, 1909-1911. 

82 Sec. Root rested his position on a memorandum submitted to him by Mr. Anderson, 
which he transmitted to the British Ambassador in his note to the latter in Jan., 1908. See 
Mr. Anderson to Sec. Root, Aug. 26, 1908, Chandler P. Anderson, Letters, VI, 197, 202. 
In the report prepared by Mr. Anderson for the Sec. of State, Sept., 1907, pp. 14-29, Mr. 
Anderson maintained that Art. II of the 1842 treaty did not necessarily imply an obligation 
on the United States and Great Britain to keep the route supplied with water, or to leave 
tributary waters undisturbed. The article had no other purpose than to define the location 
of a portion of the international boundary. Anderson, Records, 1905-1908. 

Cf. Pigeon River Improvement, Slide and Boom Co. v. Charles W. Cox, Ltd., 291 U.S. 138 
(1934); this JourNaL, Vol. 29 (1935), p. 150. 
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ranged that negotiations between the United States and Great Britain would 
be undertaken for the purpose of arriving at some mutually acceptable ad- 
justment of the questions involved before the United States finally allowed 
the Minnesota Canal and Power Company to have a permit to proceed with 
its proposed diversion of waters.** Article II was inserted into the treaty 
signed by the United States and Great Britain on January 11, 1909,* to pro- 
vide a means in such cases as the Minnesota one for indemnifying private 
property owners on the Canadian side, if any injury to Canadian interests 
should result from the diversion of tributary waters on the American side. 
Injured Canadians would be entitled under Article II to the same legal reme- 
dies in the United States as if the injury occurred in the United States. 
At the time of the signing of the 1909 treaty, Secretary Root informed the 
British Ambassador that upon the ratification of the treaty, the opposition 
of the United States to the granting of the permit to the Minnesota company 
would be withdrawn.*® 

Under the authorization of a statute passed by the Illinois State Legisla- 
ture in 1889,** a sanitary district was created in Chicago to provide for the 
discharge of sewage. For this purpose, a drainage canal was constructed, and 
Lake Michigan was tapped by way of the Chicago River for sufficient water 
to dilute and force the sewage through the Chicago drainage canal into the 
Des Plaines River and then by way of the Illinois River into the Mississippi 
River above St. Louis.*? Secretary of War Elihu Root directed ** the Sani- 
tary District in 1901 to regulate the discharge from the Chicago River into 
the drainage canal so that the maximum flow did not exceed 200,000 cubic 


33 Sec. Root to Amb. Bryce, Jan. 11, 1909, in Anderson, Letters, VI, 380. 

*4 See p. 504. 

35 See Sec. Knox to Amb. Bryce, Jan. 3, 1910, in Anderson, Letters, VII, 451; and draft 
of letter from Sec. Knox to Sec. of War, submitted by Mr. Anderson to Sec. Knox, May 7, 
1910, following the exchange of ratifications on May 5, 1910, stating that the Sec. of State 
withdrew his opposition to the granting of the application of the Minnesota company, so far 
as any international questions were concerned, in Anderson, Records, 1909-1911. 

36 Act of May 29, 1889, Annotated Statutes of Illinois (W. C. Jones and K. H. Addington, 
eds., Chicago, 1913), III, Ch. 42, par. 4284. 

37 When the Chicago drainage canal was opened in January, 1900, the State of Missouri 
brought suit in the Supreme Court of the United States against the State of Illinois and the 
Sanitary District of Chicago to subject the district to judicial supervision upon the allega- 
tion that the method of sewage disposal being employed was a continuing nuisance and 
dangerous to the health of the inhabitants of Missouri who lived along the Mississippi River 
below the point where the Illinois River emptied into the Mississippi, above St. Louis. The 
court, however, dismissed the complaint of Missouri because, as Mr. Justice Holmes noted 
in his opinion, Missouri did not prove her allegations, the evidence submitted to the court 
indicating that the waters of the Illinois River had actually been improved by the great vol- 
ume of pure water which was diverted into it from Lake Michigan to dilute the sewage. 
Missouri ». Illinois and the Sanitary District of Chicago, 180 U. 8S. 208 (1901) and 200 U.S. 


496 (1906). 
38 The Sec. of War acted under the authority of Sec. 10 of the Act of March 3, 1899. See 


note 92. 
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feet per minute, except that a flow of 300,000 c.f.m. was allowed between 
4 p.m. and 12 midnight.*® In 1903 the maximum flow through the Chicago 
River was cut down to 250,000 c.f.m. or 4,167 c.f.s.4° 

When in response to a request of Congress,*! the members of the American 
Section of the International Waterways Commission reported in March, 
1906, on the preservation of Niagara Falls,” they recommended that the 
Sanitary District of Chicago should be allowed 10,000 c.f.s. The American 
Commissioners declared that the 10,000 c.f.s. was part of the 28,500 c.f.s. 
which might be diverted from the American side of the waters naturally 
tributary to Niagara Falls without serious interference with the latter. The 
maximum fixed for the Canadian side was 36,000 ¢c.f.s. The Commissioners 
declared that the excess of 7,500 c.f.s. for the Canadian side was an advantage 
more apparent than real since the power generated on the Canadian side 
would, to a large extent, be transmitted to and used in the United States. 

Soon after this report of March, 1906, was submitted to Congress, Con- 
gressman Burton of Ohio introduced * a bill in the House of Representatives 
which provided in Section 1 that the diversion of water from the Niagara 
River or its tributaries in the State of New York was prohibited, except with 
the consent of the Secretary of War.** Section 1 specifically provided that 
the prohibition was not to be interpreted as forbidding the diversion of the 
waters of the Great Lakes or of Niagara River for sanitary or domestic pur- 
poses or for navigation. In Section 4, the bill requested the President to 


39 See permits of April 9, 1901, and July 22, 1901, Hearings before House Committee on 
Rivers and Harbors, on improvement of Illinois River, [linois, and abstraction of water from 
Lake Michigan, 69 Cong., 1 Sess., p. 202. On May 8, 1899, Sec. of War R. A. Alger granted 
permission to the district to open the drainage canal. Jbid., p. 201. 

40 Permit of Jan. 17, 1903, signed by Asst. Sec. of War, W. C. Sanger, ibid., p. 203. From 
Jan. 17, 1903, to March 31, 1903, the district was permitted to increase the flow from the 
Chicago River to 350,000 c.f.m., but thereafter the flow reverted to the maximum of 250,000 
e.f.m. Ibid. 

An application made by the Sanitary District for permission to divert an additional 4,000 
c.f.s. from Lake Michigan through the Calumet River to the Chicago canal to drain the south- 
ern part of Chicago was denied on March 4, 1907, by Sec. of War Taft. Canada, Sessional 
Papers, 1928, Sess. Paper No. 227, Correspondence relating to diversion of the waters of the 
Great Lakes by the Sanitary District of Chicago, March 27, 1912, to Oct. 17, 1927 (Ottawa, 
1928), p. 7. 

But permission was granted in 1910 to the Sanitary District to use the Calumet River as 
well as the Chicago River for the diversion of water from Lake Michigan to the drainage 
canal, provided that the district did not increase its total diversion from the lake over the 
already allotted 4,167 c.f.s. Permit of June 30, 1910, signed by Acting Sec. of War, R. S. 
Oliver, in Hearings before House Committee on Rivers and Harbors, on improvement of 
Illinois River, Illinois, and the abstraction of water from Lake Michigan, 69 Cong., 1 Sess., 
p. 204. 

{t March 15, 1906, 34 Stat. 824. 

“ Report of March 19, 1906, transmitted by President Roosevelt to Congress on March 
27, 1906, 59 Cong., 1 Sess., Sen. Doc. 242, p. 2. 

April 11, 1906, Cong. Rec., XL, 5108. 

“¢ For the Act as approved on June 29, 1906, see 34 Stat. 626. 
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open negotiations with the Government of Great Britain for the regulation 
and control of the waters of the Niagara River and its tributaries to preserve 
the scenic grandeur of Niagara Falls and of the rapids in Niagara River. 
When the bill was considered in the Senate, an amendment was accepted to 
provide that nothing contained in the bill was to be construed to hold or 
concede that the waters of Lake Michigan or other lakes or rivers wholly 
within the territory of the United States were “‘subject to international nego- 
tiation.”’“* However, this amendment was not accepted by the House of 
Representatives and the conference committee of the two Houses, and was 
omitted from the enacted statute. The Senate conferees explained in the 
Senate that they did not insist on the amendment because the bill without 
the amendment would not in any way endanger the rights of Chicago to have 
water from Lake Michigan, as Section 1 sufficiently protected the rights of 
Chicago.“ 

In a report on conditions existing at Niagara Falls, submitted to the United 
States and Canada in May, 1906, the International Waterways Commission 
recommended 4? that diversions be limited on the Canadian side to 36,000 
c.f.s. and on the American side to 18,500 c.f.s., and in addition to the latter 
maximum, a diversion for sanitary purposes of 10,000 c.f.s. for the Chicago 
drainage canal. The Commission suggested that a treaty between the 
United States and Great Britain should be negotiated or legislation enacted 
by the United States and Canada to limit the diversions to the maximum 
amounts recommended. In the proceedings of the Commission in October, 
1906, the chairman of the Canadian Section urged that the Chicago Sanitary 
District restrain its demand for water from Lake Michigan to 10,000 c-.f.s., 
and declared that the Commission had already assented to the work which 
had been done by the district and work which would be done for some years 
up to the 10,000 c.f.s. allotted to the district.*® 

The members of the American Section in a report to Secretary of War Taft 
in November, 1906,*° declared that the International Waterways Commis- 
sion in recommending 10,000 c.f.s. to the Chicago drainage canal in its Niag- 
ara Falls report, believed that it was accepting a general tacit agreement 
that some such amount was required to protect the health of Chicago inhabit- 


This amendment was aimed particularly against the suggestion of the International 
Waterways Commission in May, 1906, that a treaty between the United States and Great 
Britain should be negotiated or legislation enacted by the United States and Canada to 
limit the Chicago diversions to 10,000 c.f.s., the other American diversions to 18,500 c.f.s., 
and the Canadian diversions to 36,000 c.f.s. See note 47. 

46 Cong. Rec., XL, 9097-9098. 

«7 May 3, 1906, Canada, Sessional Papers, XLII, 1907-1908, No. 9, Sess. Paper No. 19b, p. 
13. 

48 George C. Gibbons, Oct. 17, 1906, quoted in Hearings before House Committee on 
Rivers and Harbors, on improvement of Illinois and Mississippi Rivers, and the diversion of 
water from Lake Michigan into the Illinois River, 68 Cong., 1 Sess., Pt. 2, p. 1274. 

49 Nov. 27, 1906, International Waterways Commission, Second Progress Report, p. 3. 
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ants, and that that city should have it without further question, whatever 
the effect upon navigation might be. In a report on the Chicago drainage 
canal in January, 1907, the International Waterways Commission recom- 
mended *° that the Government of the United States prohibit the diversion 
of more than 10,000 c.f.s., and that that amount would be sufficient for all 
time. Though the Commission maintained that the preservation of the 
levels of the Great Lakes was imperative, and that the interest of navigation 
was paramount, it considered these matters subject to the right of use for 
domestic purposes, in which term it included necessary sanitary purposes. 
The Canadian members of the Commission in a report to the Minister of 
Public Works in March, 1908," noted that the diversion of 10,000 c.f.s. at 
Chicago was taken into consideration in the allocation of the waters naturally 
falling over Niagara Falls. The Canadian Commissioners stated that Chi- 
cago sought to justify itself for the use of this amount by the necessity of pre- 
serving the public health of its inhabitants and evidenced its good faith by 
the expenditure of about $50,000,000 on the sanitary district project. 

Realizing the need for a comprehensive convention to settle the many di- 
version problems along the American-Canadian border, the United States and 
Great Britain entered into preliminary negotiations to determine the terms 
on which a settlement could be achieved that would be satisfactory. Upon 
instructions from the United States and Great Britain, an American mem- 
ber and a Canadian member of the International Waterways Commission 
conferred and submitted a draft treaty to the United States and to Canada 
in September, 1907. The draft used the expression ‘“‘boundary waters” to 
include Lakes Superior, Michigan, Huron including Georgian Bay, St. Clair, 
Erie, and Ontario, the connecting and tributary waters of these lakes, the 
River St. Lawrence from its source to the ocean;®* the Columbia River and 
all rivers and streams which cross the boundary line between Canada and the 
United States and their tributaries. It was provided that no water would be 
diverted from the Niagara River or from Lake Erie by way of the Niagara 
Peninsula in excess of 18,500 c.f.s. in the United States and 36,000 c.f.s. in 
Canada, except for necessary domestic and sanitary uses, and for the service 
of canals for purposes of navigation. 


80 Jan. 4, 1907, Canada, Sessional Papers, XLI, 1906-1907, No. 8, Sess. Paper No. 19, 
p. 173. 

51 March 9, 1908, quoted in Hearings before House Committee on Rivers and Harbors, 
on the improvement of Illinois and Mississippi Rivers, and the diversion of water from Lake 
Michigan into the Illinois River, 68 Cong., 1 Sess., Pt. 2, pp. 1278-1279. 

8 George Clinton, American Commissioner, and George C. Gibbons, Chairman of Cana- 
dian Section of Commission, to Sec. of State Root and to the Prime Minister of Canada, 
Sept. 24, 1907, in Anderson, Records, 1905-1908. 

53 Because of immediate criticism in Canada, Mr. Clinton and Mr. Gibbons submitted an 
amendment to modify the application of “boundary waters” to the St. Lawrence River in 
order not to include the entire river but only from its source to the forty-fifth parallel of 
north latitude. Mr. Clinton to Sec. Root, Dec. 3, 1907, ibid. 
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The Department of State submitted the draft treaty to Chandler P. Ander- 
son in October, 1907, for his comment.*! Mr. Anderson reported to the 
Secretary of State, Elihu Root, in December,® that the jurisdiction of the 
commission to be set up in the new arrangement, over “boundary waters”’ 
should be limited and should not include matters relating to the use of tribu- 
tary waters or waters flowing across the boundary. Mr. Anderson declared 
that the right on the part of the United States to divert without the consent 
of Canada the waters of Lake Michigan through the Chicago drainage canal, 
and the waters of the Milk and St. Mary Rivers for irrigation purposes was 
recognized and sustained by international law. He pointed out that these 
waters could be distinguished from boundary waters in which both countries 
have certain interests which must be respected by the other. Mr. Anderson 
declared that if, however, such tributary waters and waters flowing across 
the boundary should lose their distinction from boundary waters and be 
classified with them, as proposed in the draft treaty, the right of exclusive 
control over them would be lost and Canadian consent to their diversion 
would be necessary in each instance. 

In a memorandum on proposed provisions for a convention for the preser- 
vation of the falls and rapids of Niagara River, Secretary Root informed the 
British Ambassador, James Bryce, in February, 1908,* that the American 
maximum diversion within New York State for power purposes would be 
20,000 c.f.s.57 and that of Canada 36,000 c.f.s., provided that the power pro- 
duced by the 16,000 c.f.s. excess allowed to Canada might be supplied to 
consumers upon either side of the river at the will of the producers. Such 
distribution was not to be prohibited by the two countries or to be subject 
to either export or import duty. However, this proposed limitation on the 
authority of Canada to interfere with the transmission of the power produced 
by the 16,000 c.f.s. excess was not included in the final draft of Article V 
of the treaty signed on January 11, 1909.°* 

54 Robert Bacon, Actg. Sec. of State, to Mr. Anderson, Oct. 15, 1907, ibid. 

55 Mr. Anderson to Sec. Root, Dec., 1907, zbid. 

56 Feb. 15, 1908, ibid. See also 34 Stat. 626. 

57 Sec. Root testified before the Senate Committee on Foreign Relations in Jan., 1909, that 
he followed the report of the International Waterways Commission and added 1,500 to the 
American maximum of 18,500 to get round numbers in the 1909 treaty. He stated: “. . . 
so our limit is higher than we want, but their limit could not be cut down below what it is 
because there are three companies on the Canadian side who have the right and works there. 
Two of these companies are owned in the United States, and the power they produce is now 
substantially in the United States, so that as long as that condition of things exists it is as 
well for us to have them over there as to have them on our side. That condition of things is 
bound to continue in substance, because their grants from Canada provide that they shall 
furnish one half of the power they produce in Canada at the same rates they charge in the 
State of New York, and the Canadians have held that that carries the right to furnish the 
other half in the State of New York, so that one half of the power produced is bound to come 
to the United States.’ Quoted in Hearings before subcommittee of the Senate Committee 


on Foreign Relations, on S. Res. 278, 72 Cong., 1 Sess., p. 1007. 
58 For text of Art. V, see p. 504. Mr. Anderson informed Senator Lodge in a communica- 


DIVERSION OF WATERS AFFECTING THE UNITED STATES AND CANADA 501 


After a conference with George C. Gibbons,*® who had been delegated by 
Great Britain to negotiate with the United States, Mr. Anderson completed 
a draft treaty on the use and diversion of waters, which differed greatly from 
the first proposal, and he submitted the new draft for the approval of Secre- 
tary Root in August, 1908,°° and with his approval, to Mr. Gibbons in 
November.® In the preliminary article, the Anderson draft defined 
“boundary waters” as the waters from shore to shore of the lakes and rivers 
and connecting waterways along which the international boundary between 
Canada and the United States passes, not including the waters of rivers flow- 
ing across the boundary or tributary waters which in their natural channels 
would flow into such lakes, rivers and waterways, or waters flowing from such 
lakes, rivers and waterways. Article II provided: 

Each of the High Contracting Parties reserves to itself or the several 
State Governments on the one side and the Dominion or Provincial 
Governments on the other as the case may be, subject to any treaty 
provisions now existing or hereafter adopted with respect thereto, the 
exclusive jurisdiction and control over the use and diversion, whether 
temporary or permanent, of all waters on its own side of the line which 
in their natural channels would flow across the boundary or into bound- 
ary waters, but it is agreed that any interference with or diversion from 
their natural channel of such waters on either side of the boundary, 
shall give rise to the same rights and entitle the injured parties to the 
same legal remedies as if such injury took place in the country where 
such diversion or interference occurs; but this provision shall not apply 
to cases already existing or to cases expressly covered by special agree- 
ment between the parties hereto. 

Article III declared that no further or other uses or obstructions or diver- 
sions other than those provided for in the treaty or between the parties 
thereafter, whether temporary or permanent, of boundary waters or of waters 
flowing therefrom materially affecting the natural level or flow of boundary 
waters would be made on either side of the boundary except by the authority 
of the United States or Canada within its jurisdiction and with the approval 
of a joint commission created in the later provisions of the proposed treaty. 
Article IV provided that the amount of water which would be taken from 
Lake Michigan for the Chicago drainage canal would not exceed the average 
rate of [blank] cubic feet per second. Article VIII gave the commission 
jurisdiction to pass upon all applications for the use or obstruction or diver- 
sion of waters defined as boundary waters when its approval was needed 
under Article III. 

On November 24, Mr. Anderson submitted the following proposal to 
Secretary Root: 


tion on Feb. 6, 1909, that Sec. Root had the assurance of Mr. Gibbons that the Canadian 
Government would not attempt to interfere with the distribution of the excess power during 
the life of the 1909 treaty. Anderson, Letters, VI, 396. 

59 Aug. 20, 1908, see ibid., VI, 166 and 224. 60 Aug. 26, 1908, zbid., VI, 197. 

$1 Nov. 12, 1908, Anderson, Records, 1905-1908. 62 Thad. 
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It is agreed on the part of the United States that the permanent 
diversion of water from Lake Michigan for the Chicago drainage canal 
shall be limited to an amount which shall not lower the level of the Great 
Lakes system more than (8?) inches below the normal mean low water 
level during the portion of the year when navigation is open. 


Mr. Gibbons, in acknowledging the fair spirit of the draft treaty submitted 
by Mr. Anderson, suggested to him on November 24 ® that the preliminary 
article be shortened to define ‘‘boundary waters’”’ as the waters from main 
shore to main shore of the lakes and rivers along which the international 
boundary between Canada and the United States passes. Mr. Gibbons in- 
serted ‘‘10,000”’ in the blank space in Article IV to provide that the diversion 
of water by the Chicago drainage canal from Lake Michigan would not ex- 
ceed 10,000 c.f.s. After a conference between Mr. Anderson and Mr. Gibbons 
on November 27, a revised draft * rejected the definition proposed by Mr. 
Anderson in his draft of August. Yielding to Secretary Root’s suggestion, 
the negotiators omitted Article IV, thus leaving out any reference to the 
Chicago diversions from Lake Michigan.® An additional paragraph to 
modify the effect of the first paragraph of Article II was contemplated by 
Mr. Anderson and Mr. Gibbons, and the following two alternative sugges- 
tions were considered by them on December 2: © 

The foregoing provision shall not be construed as an agreement 


authorizing diversions on either side which in their effect would be pro- 
ductive of material injury to the navigation interests on the other side. 


It is understood, however, that neither government intends by the 
foregoing provision to surrender any right, which it may have, to object 
to any diversions of waters on the other side of the boundary the effect 
of which would be productive of material injury to the navigation 
interests on its own side of the boundary. 


Mr. Anderson informed Mr. Gibbons, however, that a second paragraph 
should not be added to Article II,*’ but Mr. Gibbons protested vigorously.® 
He pointed out that since they had yielded to Secretary Root’s suggestion 
to leave out the provision dealing with Chicago, under the single paragraph 
of Article II unlimited diversion was authorized at Chicago and in Minne- 
sota. Though Mr. Gibbons believed that the principle adopted by the Inter- 
national Waterways Commission that diversion in one country having an 


63 Nov. 24, 1908, Anderson, Records, 1905-1908. 4 Thid, 

6 Jbid. See also Mr. Gibbons to Mr. Anderson, Dec. 10, 1908, zbid.; and statements of 
Sec. Root at hearings before Senate Committee on Foreign Relations in Jan., 1909, quoted 
in Hearings before subcommittee of Senate Committee on Foreign Relations, on S. Res. 278, 
72 Cong., 1 Sess., p. 1007. 6 Anderson, Records, 1905-1908. 

87 Dec. 5, 1908, Anderson, Letters, VI, 352. 

68 Mr. Gibbons to Mr. Anderson, Dec. 10, 1908, Anderson, Records, 1905-1908. Mr. 
Gibbons noted at the bottom of his letter that his suggestions in this note of Dec. 10, 1908, 
were of course his personal views and were subject to the approval of the Government at 
Ottawa, Canada. 
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injurious effect upon interests in the other country should not be permitted, 
he waived that point for the sake of the general treaty. But he insisted that 
it was impossible to allow the one paragraph of Article II to remain without 
some restriction, as standing alone it would justify any diversion, no matter 
how injurious to the public interests, in boundary waters or in the other coun- 
try. Accordingly, he submitted the following as an addition: 


Nothing in this article is intended to authorize diversions in one coun- 
try which will seriously interfere with public rights of navigation in 
boundary waters or in waters at a lower level than the boundary in 
rivers flowing across the boundary; and while each of the High Contract- 
ing Parties reserves its sovereign right of dealing with such diversions, 
each recognizes that it is desirable that such right should not be unneces- 
sarily exercised to the injury of public interests in such boundary waters 
or in waters at a lower level than the boundary in rivers flowing across 
the boundary. 


In reply, Mr. Anderson suggested the following ® instead, which was accepted 
by Mr. Gibbons 7° and added as a second paragraph in Article II: 


It is understood, however, that neither Government intends by the 
foregoing provision to surrender any right, which it may have, to object 
to any diversions of waters on the other side of the boundary the effect 
of which would be productive of material injury to the navigation 
interests on its own side of the boundary. 


In further correspondence on the Niagara section of the draft treaty, Mr. 
Gibbons stated ™ that he had explained frequently why Canada was per- 
mitted to take a greater volume of water than the United States: ‘‘Perhaps it 
is not necessary to repeat that the 10,000 c.f.s. taken at Chicago and which, 
of course, was water diverted from Niagara, was taken into account, and 
further that consideration was given to the fact that very much more could 
be taken on our side without injury to the scenic effect.”” Mr. Gibbons 
added that the apparent advantage which Canada had in the diversion above 
the falls was not a real advantage as the Canadian companies were finding a 
market, and would have to continue to do so, in New York State for a large 
portion of their power. 

The completed treaty was signed by Secretary Root and Ambassador 
Bryce on January 11, 1909,” and it included the following provisions: 


Preliminary Article. For the purposes of this treaty boundary waters 
are defined as the waters from main shore to main shore of the lakes and 
rivers and connecting waterways, or the portions thereof, along which 
the international boundary between the United States and the Dominion 
of Canada passes, including all bays, arms, and inlets thereof, but not 


69 Mr. Anderson to Mr. Gibbons, Dec. 14, 1908, Anderson, Records, 1905-1908. 
77 Mr. Gibbons to Mr. Anderson, Dec. 16, 1908, ibid. 

71 Mr. Gibbons to Mr. Anderson, Dec. 15, 1908, ibid. 

2 Malloy, Treaties, III, 2607; this Journat, Vol. 4 (1910), p. 239. 
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including tributary waters which in their natural channels would flow 
into such lakes, rivers, and waterways, or waters flowing from such lakes, 
rivers, and waterways, or the waters of rivers flowing across the bound- 


ary. 


Article II. Each of the High Contracting Parties reserves to itself 
or to the several State Governments on the one side and the Dominion 
or Provincial Governments on the other as the case may be, subject to 
any treaty provisions now existing with respect thereto, the exclusive 
jurisdiction and control over the use and diversion, whether temporary 
or permanent, of all waters on its own side of the line which in their 
natural channels would flow across the boundary or into boundary 
waters; but it is agreed that any interference with or diversion from their 
natural channel of such waters on either side of the boundary, resulting 
in any injury on the other side of the boundary, shall give rise to the 
same rights and entitle the injured parties to the same legal remedies 
as if such injury took place in the country where such diversion or inter- 
ference occurs; but this provision shall not apply to cases already exist- 
ing or to cases expressly covered by special agreement between the 
parties hereto. 

It is understood, however, that neither of the High Contracting 
Parties intends by the foregoing provision to surrender any right, which 
it may have, to object to any interference with or diversions of waters 
on the other side of the boundary the effect of which would be productive 
of material injury to the navigation interests on its own side of the 
boundary. 


Article III. It is agreed that, in addition to the uses, obstructions, 
and diversions heretofore permitted or hereafter provided for by special 
agreement between the parties hereto, no further or other uses or ob- 
structions or diversions, whether temporary or permanent, of boundary 
waters on either side of the line, affecting the natural level or flow of 
boundary waters on the other side of the line, shall be made except by 
authority of the United States or the Dominion of Canada within their 
respective jurisdictions and with the approval, as hereinafter provided, 
of a joint commission, to be known as the International Joint Commis- 


Article V. The High Contracting Parties agree that it is expedient 
to limit the diversion of waters from the Niagara River so that the level 
of Lake Erie and the flow of the stream shall not be appreciably affected. 
It is the desire of both parties to accomplish this object with the least 
possible injury to investments which have already been made in the 
construction of power plants on the United States side of the river under 
grants of authority from the State of New York, and on the Canadian 
side of the river under licenses authorized by the Dominion of Canada 
and the Province of Ontario. 

So long as this treaty shall remain in force, no diversion of the waters 
of the Niagara River above the falls from the natural course and stream 
thereof shall be permitted except for the purposes and to the extent 
hereinafter provided. 

The United States may authorize and permit the diversion within the 
State of New York of the waters of said river above the Falls of Niagara, 
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for power purposes, not exceeding in the aggregate a daily diversion at 
the rate of twenty thousand cubic feet of water per second. 

The United Kingdom, by the Dominion of Canada, or the Province of 
Ontario, may authorize and permit the diversion within the Province of 
Ontario of the waters of said river above the Falls of Niagara, for power 
purposes, not exceeding in the aggregate a daily diversion at the rate of 
thirty-six thousand cubic feet of water per second. 

The prohibitions of this article shall not apply to the diversion of 
water for sanitary or domestic purposes, or for the service of canals for 
the purposes of navigation. 


Secretary Root accepted the invitation of the Senate Committee on For- 
eign Relations to appear before it in January to discuss the treaty. In his 
testimony,” he repeatedly pointed out that he had very carefully guarded the 
terms of the treaty in order not to include the Chicago drainage canal di- 
version of the waters of Lake Michigan within any of its prohibitions.” The 
definition of “boundary waters’”’ was drawn up to exclude Lake Michigan.” 
Secretary Root declared that Article II (1) would substitute the decisions of 
municipal courts for prolonged negotiations.”* As an illustration of its 
applicability, he cited the situation of the settlers in Canada on the Milk 
River who had alleged rights and interests in the river, and who were accord- 
ingly interfering seriously with the arrangement of the question of the waters 
of the Milk River between the United States and Canada. It was found on 
investigation that there were 23 families involved on the Canadian side, and 
that Canada would not consent to anything that might hurt those families. 
It was estimated that only $10,000 would settle the entire dispute. By 
Article II (1) such a situation need not lead to a prolonged international 
deadlock as the settlers would have their recourse to American courts to have 
their rights fully protected. 

The Senate Committee also had before it a memorandum prepared by Mr. 
Anderson for the Department of State,’’ in which he pointed out the dis- 
tinction which was drawn in the preliminary article between (1) boundary 
waters and (2) waters which were tributary to boundary waters and waters 
of rivers flowing across the boundary.’ Article II was applicable only to 
waters which in their natural channels would flow across the boundary or 
into boundary waters and was not applicable to the use or obstruction or 
diversion of boundary waters. Article III, however, applied only to the 
uses, obstructions or diversions of boundary waters and was not applicable 


73 Quoted in Hearings before subcommittee of Senate Committee on Foreign Relations, on 
S. Res. 278, 72 Cong., 2 Sess., p. 1005. 

% Ibid., pp. 1006, 1007, 1008, 1009, and 1010. % [bid. 76 Tbid., p. 1006. 

77 Quoted in Hearings before House Committee on Rivers and Harbors, on the improve- 
ment of the Illinois and Mississippi Rivers, and the diversion of water from Lake Michigan 
into the Illinois River, 68 Cong., 1 Sess., Pt. 2, p. 1294. 

78 Mr. Anderson did not mention here waters flowing from boundary waters, which might 
be classified in the second group. 
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to the uses, obstructions or diversions of tributary waters or waters flowing 
across the boundary. Mr. Anderson declared ** that the waters of Lake 
Michigan did not come within the treaty definition of boundary waters. He 
then called attention to the express provision in Article II (1) that it should 
not apply to cases already existing, which was intended to cover the canal 
system at Chicago. But in any case, Mr. Anderson continued, an examina- 
tion of the provisions of Article II (1) showed that the right of action for 
damages applied to private or individual interests in distinction from public 
or governmental interests.*° Such individual interests were given only the 
same rights which similar interests on the American side of the line would 
have in the absence of the treaty,*! thus recognizing that the settlement of 
the question of the use of the waters of Lake Michigan was a domestic ques- 
tion and left undisturbed the governmental rights of the United States with 
respect to it. Canadian private interests, in effect, were brought within the 
jurisdiction of the United States for this purpose. 

On March 3, 1909, the Senate advised and consented to the ratification of 
the treaty, and on May 5, 1910, ratifications were exchanged at Washington 
between the United States and Great Britain.® 

When the Sanitary District of Chicago applied in February, 1912, to Sec- 
retary of War Henry L. Stimson for permission to increase the diversion of 
water from Lake Michigan to the drainage canal from 4,167 c.f.s., as already 
allowed, to 10,000 c.f.s., Secretary Stimson arranged to hear argument on the 
application the following month in Washington. The Sanitary District con- 
tended that its population exceeded 2,500,000 and was increasing rapidly, 
and that as the only method then available for disposing of the sewage of its 


79 Hearings before House Committee on Rivers and Harbors, on the improvement of the 
Illinois and Mississippi Rivers, and the diversion of water from Lake Michigan into the IIli- 
nois River, 68 Cong., 1 Sess., Pt. 2, p. 1297. 

80 Jbid., Pt. 2, p. 1294. 81 Jbid., Pt. 2, p. 1297. 

82 In a letter from Mr. Anderson to Sec. of State Robert Lansing, May 9, 1918, with refer- 
ence to a question asked by Sec. Lansing of Mr. Anderson with regard to the application of 
the 1909 treaty to the diversion of water from Lake Michigan for the Chicago drainage 
canal, Mr. Anderson quoted from his correspondence with Mr. Gibbons in 1908. Mr. 
Anderson declared that in view of this correspondence and Article II (2), as agreed to by 
Mr. Gibbons and himself, no restriction was imposed with reference to the diversion of the 
waters from Lake Michigan for the Chicago drainage canal, nor did Great Britian surrender 
any right which it may have had to object to any interference with or diversion of the waters 
of Lake Michigan for the canal, in case the effect should be productive of material injury to 
the navigation interests on the Canadian side of the boundary. Anderson, Records, 1909- 
1911. 

83 Malloy, Treaties, III, 2607; this Journat, Vol. 4 (1910), p. 239. For the activities of 
the International Joint Commission set up by this treaty, see C. Joseph Chacko, The Inter- 
national Joint Commission between the United States of America and the Dominion of 
Canada (New York, 1932). As the hearings and orders of the Commission are in pursuance 
of authority given by the 1909 treaty, they are not indicative of the rules of international law 
governing the diversion of waters. Accordingly, the activities of the Commission are not 
considered in this study. 
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population was by diluting it with water flowing from Lake Michigan through 
the Chicago drainage canal, a greater amount of water was needed from Lake 
Michigan. 

Opposing written and oral arguments were submitted to Secretary Stimson 
in behalf of the Canadian Government * and the Sanitary District of 
Chicago.* In a decision rendered in January, 1913, the Secretary of War 
denied the petition of the Sanitary District.** He concluded that the diver- 
sion of 10,000 c.f.s. would substantially interfere with the navigable capacity 
of the waters in the Great Lakes and their connecting rivers, and that being 
so, it would not be appropriate for him without the express sanction of 
Congress to permit such diversion. Secretary Stimson was not persuaded 
that the amount of water applied for was necessary for a proper sanitation of 
Chicago. His decision was based entirely on municipal law. He declared 
that the 1909 treaty was not in any way applicable to a determination of 
the questions that confronted him. 

In response to an inquiry from the British Ambassador,*’ the Department 
of State declared in December, 1912, that the amount of water to be with- 
drawn from Lake Michigan to the drainage canal by the Chicago and Calu- 
met Rivers together, would not exceed the total amount already authorized 
to be withdrawn through the Chicago River alone.** Nevertheless, the 
British Ambassador informed the Secretary of State in March, 1913, that 
Canada protested against the construction of the additional channel by way 
of the Calumet River for the diversion of water from Lake Michigan.*® 
Canada feared that excessive diversion over the 4,167 c.f.s. maximum would 
be facilitated, and she particularly desired to make plain her attitude im- 
mediately of steadfast opposition to the policy involved in the proposed 
diversion. Ambassador Bryce maintained Canada’s protest °° 


* The Committee of the Privy Council of Canada authorized counsel and other representa- 
tives to submit a brief and to appear before Secretary Stimson to oppose any proposal which 
would result in lowering the level in the boundary waters and in the St. Lawrence River. 
Correspondence relating to diversion of the waters of the Great Lakes by the Sanitary 
District of Chicago, March 27, 1912, to Oct. 17, 1927, Canada, Sessional Papers, 1928, 
Sess. Paper No. 227, p. 3. 

See Canada, Department of Marine and Fisheries, Papers relating to the application of the 
Sanitary District of Chicago for permission to divert 10,000 c.f.s. of water from Lake Michi- 
gan (Ottawa, 1912). 85 Tbhid. 

86 Canada, Sessional Papers, 1928, Sess. Paper No. 227, p. 7. 

87 See Gov. Gen. of Canada to the British Ambassador, Nov. 23, 1912, and a report of the 
Committee of the Canadian Privy Council, approved Nov. 19, 1912, ibid., p. 4. 

88 Huntington Wilson, Acting Sec. of State, to Ambassador Bryce, Dec. 24, 1912, ibid., p. 
5. Cf. note 40. 

89 Ambassador Bryce to W. J. Bryan, Sec. of State, March 17, 1913, zbid., p. 18. Cf. the 
Gov. Gen. to the British Ambassador, Feb. 12, 1913, ibid., p. 14. 

%0 Ambassador Bryce to Sec. Bryan, March 17, 1913, ibid., p. 19. Cf. the Gov. Gen. to 
the British Ambassador, June 9, 1916, to reaffirm the position taken by Canada in 1912 and 
1913, ibid., p. 20. 
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both on the ground that any diversion of water from Lake Michigan 
which prejudicially affects the navigation of the Great Lakes infringes 
the rights secured to Canada by the Ashburton-Webster Treaty of 1842 
in the channels in the River St. Lawrence and in the River Detroit and 
in the other passages and channels referred to in Article 7 of that treaty,”! 
as well as the rights of navigation in boundary waters and in Lake Michi- 
gan to which the Dominion is entitled under the Boundary Waters 
Treaty of 1909, and also on the ground that apart from these treaties the 
authorities of the United States or the authorities of any State have not 
under the recognized principles of international law any right to divert 
from Lake Michigan by any means, or for any purpose, such an amount 
of water as will prejudicially affect the navigation of boundary waters 
in which both Canada and the United States are deeply and vitally 
interested. The navigation of these boundary waters, upon the im- 
provement and development of which as international waterways each 
country has spent many millions of dollars, is a question of vital interest 
to both the United States and Canada and it should be secured abso- 
lutely from injurious diversion on either side of the boundary line to the 
end that the interests of navigation and commerce, common to both 
countries, may be adequately preserved. 


Soon after the refusal of Secretary Stimson in January, 1913, to permit an 
increased flow from Lake Michigan, the Sanitary District of Chicago was 
notified by the Department of War that it was tapping Lake Michigan for 
more than the 4,167 c.f.s. allowed to it by the permit of the Secretary of War 
under the authority of the Act of Congress of 1899. The district informed 
the Secretary of War that it was bound by the Illinois State statute of 1889 
which required that the Chicago channel should be constructed of a size 
sufficient to take care of the sewage and drainage of Chicago by providing 
for a continuous flow of not less than 20,000 c.f.m. of water for each 100,000 
of the population within the Sanitary District. The United States filed a 
bill in equity on October 6, 1913, in the Federal District Court to enjoin the 
Sanitary District of Chicago from diverting more than 4,167 c.f.s. of water 


1 Art. VII of treaty of 1842: “It is further agreed that the channels in the river St. Law- 
rence on both sides of the Long Sault Islands and of Barnhart Island, the channels in the 
river Detroit on both sides of the island Bois Blanc, and between that island and both the 
American and Canadian shores, and all the several channels and passages between the vari- 
ous islands lying near the junction of the river St. Clair with the lakes of that name, shall be 
equally free and open to the ships, vessels, and boats of both parties.’”’ Malloy, Treaties, 
I, 650. 

% Sec. 10 of Act of March 3, 1899: “That the creation of any obstruction not affirmatively 
authorized by Congress, to the navigable capacity of any of the waters of the United States 
is hereby prohibited; . . . and it shall not be lawful to excavate or fill, or in any manner to 
alter or modify the course, location, condition, or capacity of, any port, roadstead, haven, 
harbor, canal, lake, harbor of refuge, or inclosure within the limits of any breakwater, or of 
the channel of any navigable water of the United States, unless the work has been recom- 
mended by the Chief of Engineers and authorized by the Secretary of War prior to beginning 
the same.”’ 30 Stat. 1121, 1151. 

% Act of May 29, 1889, Annotated Statutes of Illinois, op. cit., III, Ch. 42, par. 4307. 


W 


DIVERSION OF WATERS AFFECTING THE UNITED STATES AND CANADA 509 


from Lake Michigan.** There was some delay in concluding the case, but 
even after it was submitted to Judge Landis for his decision, he kept the case 
for about six years before delivering an oral opinion in favor of the United 
States on June 19, 1920; he did not, however, enter a decree.* After the 
resignation of Judge Landis, in 1922, Judge Carpenter in June, 1923, entered 
a decree enjoining the Sanitary District of Chicago from withdrawing more 
than 4,167 c.f.s. of water from Lake Michigan, the decree to go into effect 
the following December.” 

Upon appeal to the Supreme Court of the United States, the district court 
decree was affirmed in an opinion rendered by Mr. Justice Holmes in Janu- 
ary, 1925, effective the following March 5, without prejudice to any permit 
that might be issued by the Secretary of War according to law.*’ As there 
was a conflict between federal and state legislation, Mr. Justice Holmes de- 
clared that the controversy was not between equals. The United States was 
asserting her sovereign power to regulate commerce and to control the navi- 
gable waters within her jurisdiction, and Illinois was requiring the Sanitary 
District to maintain a conflicting minimum diversion of water. The basis of 
the decision was the authority of the United States to remove obstructions 
to interstate and foreign commerce. This federal power was superior to that 
of the States to provide for the welfare or necessities of their inhabitants. 
Mr. Justice Holmes considered that the evidence was sufficient, if evidence 
was necessary, to show that a withdrawal of water on the scale directed by 
the Illinois statute threatened and would affect the level of the lakes, and that 
that was a matter which could not be done without the consent of the United 
States. The court opinion in dictum referred to the 1909 treaty as also form- 
ing a foundation for a superior federal control over State legislation, but this 
dictum rested on an erroneous conception of the applicability of Article III 
to Lake Michigan. The court intimated that Lake Michigan is a boundary 
water under the treaty of 1909; but it is clear from the evidence submitted in 
this study that Lake Michigan is not a boundary water, and that Article III 
is not applicable to Lake Michigan. Accordingly, the suggestion of the court 
that the approval of the International Joint Commission was necessary for 
the use of the waters of Lake Michigan was an erroneous one. The later 
effort of the British Ambassador °° to refer to this dictum of the Supreme 
Court to substantiate the claim of Great Britain that there are limitations 
on the use of the waters of Lake Michigan by the United States was ill- 
founded. 

The British Ambassador, Sir Auckland Geddes, informed Secretary of 

* Sanitary District of Chicago v. United States, 266 U.S. 405. 

% Tbid., 266 U.S. 405, 432. 

%* Opinion of Judge Carpenter quoted in Hearings before House Committee on Rivers and 
Harbors, on the improvement of the Illinois and Mississippi Rivers, and the diversion of 
water from Lake Michigan into the Illinois River, 68 Cong., 1 Sess., Pt. 2, p. 453. 

7 Sanitary District of Chicago v. United States, 266 U.S. 405. 

8 See p. 511 and note 109. 
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State Hughes in April, 1921,°° that his attention had been drawn by the 
Canadian Government to the intention of the Sanitary District of Chicago 
to secure the authority of Congress to increase the diversion of water from 
Lake Michigan possibly beyond 10,000 c.f.s. Ambassador Geddes recalled 
the earlier correspondence that had taken place between the United States 
and Great Britain on this subject and repeated the representations made by 
the British Ambassador in March, 1913, to the Secretary of State. Am- 
bassador Geddes stressed the fact that, ‘apart from the question raised by 
specific treaty stipulations, the recognized principles of international law 
do not confer either upon the federal authorities of the United States or upon 
any individual State of the Union the right to divert from Lake Michigan, by 
any means or for any purpose, such an amount of water as will prejudicially 
affect the navigation of boundary waters in which both Canada and the 
United States are interested.”” He suggested that the United States should 
agree that no solution of the area question was likely to be permanently 
sound or satisfactory unless it were based upon a recognition of the princi- 
ple, established by international practice, that no permanent diversion 
should be permitted to another watershed from any watershed naturally 
tributary to waters forming the boundary between the two countries. Sec- 
retary Hughes replied in May that no such bill as was suggested by the 
British Ambassador had been introduced in Congress.!°° 

The British Embassy in December, 1923, informed the Secretary of State 1°! 
that the Canadian Government still maintained its attitude of opposition to 
the diversion of water from Lake Michigan because of the injurious effect of 
such diversion both upon navigation and water power. The following Feb- 
ruary the British Embassy again noted to the Secretary of State '® that the 
Government of Canada was unalterably opposed to the proposed diversion 
of water from the Great Lakes watershed to that of the Mississippi River. 
The British Embassy declared that it was common knowledge that the di- 
version that had already taken place at Chicago had lowered the waters of 
the Great Lakes. It was asserted that the amount of injury sustained by 
navigation interests might be seen from the fact that every inch of navigable 
water meant an additional 60 or 80 tons of carrying capacity. As the waters 
of the Great Lakes were the heritage of both the people of the United States 
and the people of Canada, the Dominion Government was of the opinion that 
it was quite obvious that these waters should be conserved for the interests of 
both peoples. The British Embassy expressed the hope of the Government 
of Canada that the Government of the United States would not only not 
permit any further diversion of water from Lake Michigan, but would 


% April 22, 1921, Canada, Sessional Papers, 1928, Sess. Paper No. 227, p. 21. 

100 Sec. Hughes to Amb. Geddes, May 11, 1921, ibid., p. 23. 

101 H. G. Chilton, British Chargé d’Affaires ad interim, to Sec. Hughes, Dec. 29, 1923, 
ibid., p. 31. 

102 Mr. Chilton to Sec. Hughes, Feb. 13, 1924, ibid., p. 35. 
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intimate to, and if necessary insist upon, the Sanitary District of Chicago 
adopting some more scientific method of sewage disposal than was then 
foreshadowed. 

In response to similar notes from Great Britain in March and June of 
1924,!° the Secretary of State informed the British Ambassador !™ that the 
formulation of a comprehensive statement of the views of the United States 
concerning the diversion of water from Lake Michigan would have to be de- 
ferred for a time because certain of the questions involved were then under 
consideration by Congress and the Supreme Court of the United States. 
As already stated, the Supreme Court enjoined the Sanitary District of 
Chicago from withdrawing more than 4,167 c.f.s. from Lake Michigan by a 
decree effective March 5, 1925.1% Notwithstanding another protest from 
the British Ambassador,! the Secretary of War on March 3, 1925, authorized 
an increase in the volume of water which the Sanitary District was entitled 
to divert from Lake Michigan to 8,500 c.f.s. until December 31, 1929.!° 
The Sanitary District had been diverting 8,500 c.f.s. at the time of the court 
decision in 1925,!°8 and the Secretary of War realized that if the district were 
to be limited to 4,167 c.f.s. suddenly, the Chicago sewage would pour out 
into the port of Chicago. The permit issued by the Secretary of War re- 
quired the Sanitary District to make immediate arrangements to carry out 
sewage treatment by artificial processes in order to decrease the amount of 
water needed from Lake Michigan. 

In a note to the Secretary of State in February, 1926, the British Ambassa- 
dor discussed 1° American proposals for the construction of an Illinois and 
Mississippi waterway depending upon the indefinite continuance of the ab- 
straction of the necessary water from the Great Lakes through the Chicago 
drainage canal. He contended that whatever temporary and limited con- 
cessions might be made upon the ground of public health to the Chicago au- 
thorities, no other ground warranted the withdrawal of water from the Great 
Lakes. Canada believed “it to be a recognized principle of international 
practice that unless by joint consent, no permanent diversion should be 
permitted another watershed from any watershed naturally tributary to the 
waters forming the boundary” between the United States and Canada. 

The British Ambassador pointed out that the United States Supreme 


103 Sir Esme Howard, Br. Amb., to Sec. Hughes, March 21, 1924, ibid., p. 42; same to 
same, June 13, 1924, zbid., p. 43. 

104 Sec. Hughes to Amb. Howard, June 28, 1924, zbid., p. 45. 

10 Sanitary District of Chicago v. United States, 266 U.S. 405. 

10 Amb. Howard to Sec. Hughes, Feb. 24, 1925, Canada, Sessional Papers, 1928, Sess. 
Paper No. 227, p. 46. 

107 Permit issued by John W. Weeks, Sec. of War, zbid., p. 48. 

108 See Report of the Special Master, Charles E. Hughes, to the Supreme Court of the 
United States, Oct. term, 1927, relating to lake levels, 70 Cong., 1 Sess., H. Doc. 178, p. 53. 

109 Amb. Howard to Sec. Kellogg, Feb. 5, 1926, Canada, Sessional Papers, 1928, Sess. 
Paper No. 227, p. 60. 
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Court, in its opinion in Sanitary District of Chicago v. United States, recog- 
nized that the treaty of 1909 expressly provided against uses “‘affecting the 
natural level or flow of boundary waters” without the authority of the United 
States or the Dominion of Canada within their respective jurisdictions, and 
the approval of the International Joint Commission. The United States 
denied the British contentions as to the legal status of the withdrawal of 
water from Lake Michigan."° The earlier discussion in this paper! re- 
garding the dictum of the Supreme Court quoted by the British Ambassador 
clearly points out that the suggestion of the Supreme Court and the British 
Ambassador that the approval of the International Joint Commission is 
necessary for the use of the waters of Lake Michigan is erroneous. Lake 
Michigan is not a boundary water, and the quoted section of Article III of 
the 1909 treaty is not applicable to it. 

Although the United States suggested that the construction of compensa- 
tory works would offset the lowering of the lake levels," Great Britain re- 
fused to enter upon a discussion of such plans if they involved an assumption 
that the existing abstraction of water from Lake Michigan were to continue.’ 
With the appointment of a Canadian Minister to the United States, the nego- 
tiations of the United States were shifted from Great Britain to Canada. 
Accordingly, it was to the Canadian Minister that the Secretary of State 
addressed his note of October, 1927,!"4 in which he repeated that the United 
States Government was not prepared to admit the conclusions of law stated 
in the British note of February, 1926, on the question of the abstraction of 
water from one watershed and the diversion of it into another. The Secre- 
tary of State declared that in view of the recommendations of the report 
of the Joint Board of Engineers appointed by the United States and Can- 
ada," it would appear that the question as to the practical results of diver- 
sion in its effect on navigation could be entirely remedied. In answer to the 
observation of the Canadian Government that the installation of compensa- 
tory works to restore lake levels would not recoup to the Great Lakes system 
the power lost by the diversion at Chicago, the Secretary of State said he 
would, without in any way admitting the principles of compensation, call 
attention to the fact that Canada received 36,000 c.f.s. at Niagara as against 
20,000 c.f.s. on the American side for power purposes. In conclusion he 
declared that all these problems appeared to the American Government as 


110 Sec. Kellogg to Amb. Howard, July 26, 1926, ibid., p. 64. 

11 See p. 509. 

12 Sec. Kellogg to Mr. Chilton, Envoy Extraordinary and Minister Plenipotentiary, 
Chargé d’ Affaires ad interim, Dec. 7, 1926, Canada, Sessional Papers, 1928, Sess. Paper No. 
227, p. 67. 

113 Laurent Beaudry, Chargé d’ Affaires, to Sec. Kellogg, Sept. 1, 1927, ibid., p. 68. 

114 Sec. Kellogg to Vincent Massey, Oct. 17, 1927, ibid., p. 69. 

115 See Report of the Joint Board of Engineers on the Improvement of the St. Lawrence 
River between Lake Ontario and Montreal and on Related Questions, submitted Nov. 16, 
1926, to the Governments of the United States and Canada (Washington, 1927). 
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matters that might be settled by practical engineering measures which might 
be adopted pending further discussion of the principles involved. 

In 1925 and 1926 Wisconsin, Minnesota, Michigan, Ohio, Pennsylvania, 
and New York filed amended bills in the United States Supreme Court for an 
injunction against Illinois and the Sanitary District of Chicago to stop the 
further withdrawal of 8,500 c.f.s. of water from Lake Michigan under the 
permit issued by the Secretary of War in March, 1925."% The court referred 
the cause to Charles Evans Hughes as Special Master, who found "7 that the 
full effect of a diversion of 8,500 c.f.s. from Lake Michigan at Chicago 
through the drainage canal, would be to lower the levels of Lakes Michigan 
and Huron approximately 6 inches at mean lake levels, the levels of Lakes 
Erie and Ontario approximately 5 inches at mean lake levels, and the levels 
of the connecting rivers, bays, and harbors, so far as they had the same mean 
levels as the lakes.""8 Mr. Hughes reported to the Supreme Court that there 
was no doubt that the diversion permitted at Chicago was primarily for the 
purposes of sanitation and that the disposition of Chicago’s sewage had been 
the dominant factor in the promotion, maintenance and development of the 
drainage enterprise. 

After reviewing the findings of the Special Master, Mr. Chief Justice 
Taft in delivering the opinion of the court in Wisconsin e¢ al. v. Illinois and 
the Sanitary District of Chicago in 1929 "° declared that the normal power 
of the Secretary of War under Section 10 of the 1899 Act of Congress ”° was 
to maintain the navigable capacity of Lake Michigan and not to destroy it by 
diversions. He noted that some flow from Lake Michigan might be neces- 
sary to keep up the navigability of the Chicago River, but that amount was 
negligible as compared with the 8,500 c.f.s. being diverted through it to the 
Chicago drainage canal. The court held that the plaintiff States were en- 
titled to a decree which would be effective in bringing the violation of their 
rights by the Sanitary District and the unwarranted part of the diversion to 
anend. The court decided that it was its duty by an appropriate decree to 
compel the reduction of the diversion to a point where it rested on a legal 
basis and thus to restore the navigable capacity of Lake Michigan to its 
proper level. Accordingly, in April, 1930, the Supreme Court decreed ™! 
that the Sanitary District of Chicago and Illinois were enjoined from divert- 


16 Wisconsin et al. v. Illinois and the Sanitary District of Chicago, 278 U. S. 367. 

117 Report of Mr. Hughes to Supreme Court, Nov. 23, 1927, 70 Cong., 1 Sess., H. Doce. 
178. 18 [bid., p. 53. 

19 278 U. S. 367 (Jan. 14, 1929). 120 See note 92. 

121 Wisconsin et al. v. Illinois et al., 281 U. S. 696 (April 21, 1930). Cf. the second report 
of the Special Master and the opinion of Mr. Justice Holmes on April 14, 1930, in Wisconsin 
et al. v. Illinois et al., 281 U.S. 179. 

See editorial comment by J. W. Garner, ‘The Chicago Sanitary District Case,” this 
JOURNAL, Vol. 22 (1928), p. 837; and also J. Q. Dealey, Jr., “The Chicago Drainage Canal 
and St. Lawrence Development,” zbid., Vol. 23 (1929), p. 307. Cf. H. A. Smith, “The Chi- 
cago Diversion,”’ British Year Book of International Law, X (1929), 144. 
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ing more than 6,500 c.f.s. from Lake Michigan, until December 31, 1935, 
when the maximum would be reduced to 5,000. After December 30, 1938, 
they were enjoined from diverting more than 1,500 c.f.s. The Supreme 
Court retained jurisdiction of the suit. In October, 1932, the complainant 
States applied to the court ! to secure execution of the decree of April, 1930. 
In accordance with the recommendations submitted by a Special Master 
appointed by the court,'! a decree was entered in May, 1933, to require 
Illinois to provide the money necessary and to take the appropriate steps 
to secure the completion of adequate facilities for the treatment and dis- 
position of sewage in order that the amount of water diverted from Lake 
Michigan through the Chicago drainage canal might be reduced in accord- 
ance with the decree of April, 1930, without creating a dangerously unsani- 
tary condition in and about Chicago. 

On July 18, 1932, the United States and Canada signed a treaty for the 
completion of the Great Lakes-St. Lawrence deep waterway.” The pre- 
liminary article defined the Great Lakes system as comprehending Lakes 
Superior, Michigan, Huron, Erie and Ontario, and the connecting waters, in- 
cluding Lake St. Clair." The two countries, after recognizing their com- 
mon interest in the preservation of the levels of the Great Lakes system, 
agreed in Article VIII (a) that the diversion of water from the Great Lakes 
system, through the Chicago drainage canal, should be reduced by Decem- 
ber 31, 1938, to the quantity permitted as of that date by the decree of the 
United States Supreme Court of April, 1930, that is, to 1,500 c.f.s. It was 
provided that in the event of the Government of the United States propos- 
ing, in order to meet an emergency, an increase in the permitted diversion of 
water and in the event that the Government of Canada took an exception 
to the proposed increase, the matter should be submitted, for final decision, 

122 Wisconsin et al. v. Illinois et al., 287 U.S. 568. 

123 EF, F, McClennen was appointed by the court as Special Master on Dec. 19, 1932, 287 
U. S. 578; he submitted his report on March 13, 1933, 288 U.S. 594. 

124 Wisconsin et al. v. Illinois et al., 289 U. 8. 710. Cf. 289 U.S. 395. 

The net diversion of water from Lake Michigan during 1935 averaged 6,484 c.f.s. See 
Semi-Annual Report of the Sanitary District of Chicago of Jan. 1, 1937, made pursuant to 
decree of April 21, 1930, to the Supreme Court of the United States, p.12. The report was 
received by the court on Jan. 11, 1937, 57 S. Ct. 318. The net diversion during 1936 was 
reduced to average 4861 c.f.s., Semi-Annual Report of Jan. 1, 1937, p.13. The net diversion 
during 1937 was 4997 c.f.s., Semi-Annual Report of Jan. 1, 1938, pp. 12-13. 

Congressman Claude V. Parsons, of Illinois, introduced the following bill in the House of 
Representatives (H. R. 8327) on Aug. 21, 1937, which was referred to the Committee on 
Rivers and Harbors: “That in order to regulate and promote commerce among the several 
states and with foreign nations and to protect, improve, and promote navigation and navi- 
gable waters in the Mississippi Valley, the Secretary of War is hereby authorized and directed 
to withdraw from Lake Michigan, in addition to all domestic pumpage, an annual average of 
five thousand cubic feet of water per second, to flow into the current of the Lakes-to-the-Gulf 
Waterway heretofore authorized by Congress.’”’ Cong. Rec., LX XX, 9683. 

26Great Lakes-St. Lawrence Deep Waterway Treaty between the United States and 
Canada, Sen. Ex. C, 72 Cong., 2 Sess. 1% Of. note 143. 
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to an arbitral tribunal which would be empowered to authorize, for such time 
and to such extent as was necessary to meet the emergency, an increase in 
the diversion of water and to stipulate such compensatory provisions as it 
might deem just and equitable. 

The United States and Canada agreed in Article VIII (b) that no further 
diversion of water from the Great Lakes system or from the International 
Section 7 to another watershed should thereafter be made except by the 
authorization of the International Joint Commission already set up in the 
1909 treaty. Article VIII (d) provided that, in the event of diversions being 
made into the Great Lakes system from watersheds lying wholly within the 
borders of either country,!** the exclusive rights to the use of waters equiva- 
lent in quantity to any waters so diverted should be vested in the country 
diverting such waters, and the quantity of water so diverted should be at all 
times available to that country for use for power purposes below the point of 
diversion, as long as it constituted a part of boundary waters. In Article 
VIII (e) it was agreed that compensatory works in the Niagara and St. Clair 
Rivers, designed to restore and maintain the lake levels to their natural 
range, should be undertaken at the cost of the United States as compensa- 
tion for the diversion through the Chicago drainage canal, and at the cost of 
Canada for the diversion on the Canadian side for power purposes. 

President Hoover submitted the proposed Great Lakes-St. Lawrence 
treaty to the Senate on January 19, 1933."° James Grafton Rogers, Assist- 
ant Secretary of State, who was in principal charge of the treaty negotiations 
with Canada, appeared as a witness before a subcommittee of the Senate 
Committee on Foreign Relations to explain Article VIII.%° He declared 
that in the negotiations with Canada, he realized that there were practical 
considerations involved, and he ‘“‘was not very much concerned with whether 
those were domestic law, international law, or something else; they might be 
called comity; they might be called the mere result of the necessity of getting 
along with a neighbor nation, or neighboring states.” %! Mr. Rogers 
pointed out that the United States and Canada made an agreement for the 
maintenance of the desired levels of the Great Lakes, and it was recognized 
that while theoretically, perhaps, each nation had the right within its own 
boundaries to do as it saw fit, there were limits of companionship which re- 
quired accommodation. Mr. Rogers considered that the consent of Can- 


127 “International Section” was defined in the preliminary article as meaning that part of 
the St. Lawrence River through which the international boundary line runs and which ex- 
tends from Tibbetts Point at the outlet of Lake Ontario to the village of St. Regis at the head 
of Lake St. Francis. Cf. note 144. 

28 Cf. note 144. 129 Sen. Ex. C, 72 Cong., 2 Sess. 

130 Hearings on S. Res. 278, 72 Cong., 1 Sess., p. 279. 131 Thid., p. 297. 

12 Mr. Rogers mentioned the Lake of the Woods treaty of Feb. 24, 1925, as an illustration 
of the spirit of consideration which entered into American negotiations and agreements with 
Canada. See U. S. Treaty Series No. 721 (ratifications exchanged July 17, 1925); this 
JOURNAL, Supp., Vol. 19 (1925), p. 128. 
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ada to the diversion of a definite amount of water from Lake Michigan by the 
Sanitary District of Chicago was a definite advance for the Chicago in- 
terests. 

On January 10, 1934, President Roosevelt advocated acceptance of the 
treaty, noting that he was satisfied that the treaty contained adequate pro- 
vision for the needs of the Chicago Sanitary District and for navigation 
between Lake Michigan and the Mississippi River.* However, on March 
14, the Senate failed to pass by the necessary two-thirds vote the resolution 
consenting to the ratification of the treaty.'* 

In January, 1938, Canada requested the United States ™* to enter into an 
agreement to permit Canada the exclusive right to the use for power purposes 
of waters in the boundary waters equivalent to the volume diverted into Lake 
Superior from another watershed wholly within Canada.’ It was estimated 
that the average diversion would amount to 1200 c.f.s. The agreement 
would enunciate a principle incorporated in Article VIII (d) of the 1932 
Great Lakes-St. Lawrence treaty. The consent of the United States was 
needed for the carrying out of the Canadian plan, which was presented to the 
Canadian Government by the Hydro Electric Power Commission of Ontario, 
because of Articles III, V, and VIII of the convention of 1909.** Secretary 
of State Cordell Hull conveyed an adverse decision to the Canadian Minister, 
Sir Herbert Marler, on March 17, 1938.% Secretary Hull pointed out that 
the proposal could only benefit Canada, but that the Government of the 
United States would consent to incorporate such a proposal in a mutually 
satisfactory agreement dealing with all the varied and important problems 
of the Great Lakes-St. Lawrence River basin. 

On May 28, 1938, the United States submitted to Canada a tentative draft 
of a proposed general treaty establishing a plan for a comprehensive utiliza- 
tion of the Great Lakes-St. Lawrence River basin for navigation and power 
purposes.'4° The new proposal was a rewrite of the unratified 1932 treaty, 


133 Hearings on S. Res. 278, 72 Cong., 1 Sess., p. 305. 

134 Department of State, Press Releases, X, 14. 13 Cong. Rec., LX XVIII, 4475. 

136 W. A. Riddell, for the Canadian Minister, to Cordell Hull, Sec. of State, Jan. 27, 1938, 
Department of State, Press Releases, XVIII, 408. 

137 The proposed diversion of water was from the Kenogami River, a tributary of the Al- 
bany River, via Long Lake, all in the Province of Ontario, into Lake Superior. 

138 For the text of Arts. III and V, see p. 504. Art. VIII provides: “This International 
Joint Commission shall have jurisdiction over and shall pass upon all cases involving the 
use or obstruction or diversion of the waters with respect to which under Articles III and IV 
of this treaty the approval of this Commission is required, and in passing upon such cases the 
Commission shall be governed by the following rules or principles which are adopted by the 
High Contracting Parties for this purpose: 

“The High Contracting Parties shall have, each on its own side of the boundary, equal and 
similar rights in the use of the waters hereinbefore defined as boundary waters. . . .”. Mal- 
loy, Treaties, III, 2607; this JourNax, Vol. 4 (1910), p. 239. 

139 Department of State, Press Releases, XVIII, 400. 

140 Cordell Hull, Sec. of State, to Sir Herbert Marler, Can. Min., Department of State, 
Press Releases, No. 256, May 31, 1938, p. 3. 
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with several additions. To meet Canadian objections to the earlier treaty, 
the 1938 draft treaty provided that the United States could go forward im- 
mediately with her power development program, while Canada could defer 
hers until as late as 1949. Article 1X ' was inserted to provide for neces- 
sary works to distribute and control the waters of the Niagara River as well 
as to preserve and enhance the scenic beauty of the American and the Cana- 
dian Falls. The United States is to be permitted to authorize the additional 
diversion within the State of New York of the waters of the Niagara River 
above the Falls for power purposes of 5000 c.f.s. in excess of the amount 
specified in Article V of the 1909 treaty. Canada is to be permitted to au- 
thorize a similar additional diversion within the Province of Ontario. 

Only slight changes were made in the provisions of Article VIII. Section 
(e) was rewritten to instruct the Great Lakes-St. Lawrence Basin Commis- 
sion, which is to be set up by the treaty, to undertake, among its many super- 
visory and advisory duties, a study of the desirability of compensation and 
regulatory works in the Great Lakes System.* Upon the approval of the 
United States and Canada of such works, the Commission would prepare 
plans for their construction and recommend to the two Governments an 
equitable allocation of their cost. The Governments would make arrange- 
ments by an exchange of notes for the construction of such works as they 
might agree upon. Under the provisions of Article VIII (d) ' of the new 
proposal, as well as under the same article in the 1932 draft treaty, Canada 
could proceed with her desire to divert 1200 c.f.s. into Lake Superior from 
another watershed wholly within Canada and withdraw the same amount for 
power purposes from the boundary waters at a lower point. 

A second paragraph was added to Article VII, which declared in paragraph 
one that the rights of navigation by citizens or subjects of the United States 
and Great Britain in the St. Lawrence River and the Great Lakes system 
should be maintained: 

Nothing in this article or in any other article of this treaty shall be 
construed as infringing or impairing, in any way, the sovereignty of the 
United States of America over Lake Michigan. 

141 Cf, M. P. Hepburn, Prime Minister of Ontario, to Congressman Walter G. Andrews of 
New York, Feb. 12, 1938, Cong. Rec., LX XXIII, 10450. 

12 Cf, the Niagara convention and protocol signed by the United States and Canada on 
Jan. 2, 1929, but not inforce. Correspondence and Documents relating to St. Lawrence Deep 
Waterway Treaty 1932, Niagara Convention 1929, and Ogoki River and Kenogami River 
(Long Lake) Projects and Export of Electrical Power (Ottawa, 1938), p. 125. See Warren 
Robbins, Am. Min., to Can. Sec. of State for External Affairs, March 4, 1935, ibid., p. 12. 


See also President Roosevelt to Congressman Andrews, March 25, 1938, Cong. Rec., 
LXXXIII, 10450. 

18 The earlier definition of “Great Lakes System” was changed to include Georgian Bay 
in Lake Huron. Preliminary article (c). 

144 The provisions of Art. VIII (d) were also made applicable in the event of the diversion 
of rivers into the International Section above their existing points of confluence. 

“International Section” was defined in the 1938 draft treaty to mean that part of the St. 
Lawrence River through which the international boundary lineruns. Preliminary article (f). 
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CLOSING OBSERVATIONS 


In the diplomatic correspondence and negotiations with Great Britain and, 
later, Canada, the United States has been consistent in maintaining the posi- 
tion that the United States has a legal right under international law to use 
or divert (1) the waters of tributaries (which are wholly within the territory 
of the United States) to boundary waters and (2) the waters of a river flowing 
across the boundary, while the river is within the territory of the United 
States. Even when the situation was reversed, and Canada diverted the 
waters of the Milk River while it flowed in Canadian territory, the United 
States did not claim that there was any limitation in international law on the 
action of Canada. Great Britain and Canada, on the other hand, have con- 
tended on several occasions that international law does place restrictions on 
the right of the United States to the use or diversion of the waters of tribu- 
taries to boundary waters and the waters of a river flowing across the bound- 
ary. The element of navigability did not enter into the disputes involving 
the waters of a river flowing across the boundary. But in the case of the 
waters of a tributary flowing into boundary waters, the position of the United 
States has been that navigability is not a controlling factor on the right of the 
United States under international law to divert water from the tributary. 
On the other hand, Great Britain and Canada have maintained that inter- 
national law limits the right of the United States to divert the waters of 
tributaries if the navigability of boundary waters is affected thereby. 

It is unfortunate that the diplomatic correspondence has not always clearly 
observed the sharp distinction between rights under international law to the 
use or diversion of waters in the above two situations from the diversion of 
boundary waters. In the latter situation, the United States, Great Britain, 
and Canada have agreed that international law places limitations on their 
use or diversion in order that the United States and Canada might share 
equally in the boundary waters. Confusion has arisen at times when Great 
Britain and Canada have sought erroneously to apply the rule governing the 
equal division of boundary waters to the waters of tributaries to boundary 
waters and rivers flowing across the boundary. This study has included a 
full discussion of the United States Supreme Court cases involving the waters 
of Lake Michigan to present a complete picture of the Chicago Sanitary Dis- 
trict situation. Unhappily, Great Britain and Canada have not always 
appreciated that these decisions have been based on municipal legislation 
and are not relevant to a determination of the rules of international law gov- 
erning the United States and Great Britain and Canada in regard to the 
diversion of the waters of Lake Michigan. 

The proposed 1938 draft Great Lakes-St. Lawrence waterway treaty offers 
to settle the outstanding disputes between the United States and Canada 
along the boundary basin. It is not concerned with the determination or 
maintenance of existing rights under rules of international law, but instead it 
endeavors to terminate disagreements of the past by means of compromises 
and the exchange of benefits. 


| 


EDITORIAL COMMENT 
THE EXPROPRIATION OF OIL PROPERTIES BY MEXICO 


The oil controversy in Mexico is at least twenty years old. The first move 
against private oil rights came in 1917. In the Constitution promulgated in 
that year by General Carranza, Article 27 nationalized the mineral deposits, 
including petroleum, in the subsoil. A few years later, however, the Supreme 
Court of Mexico held that this provision of the Constitution was not to be ap- 
plied retroactively, and that it did not apply to owners who had theretofore 
obtained oil on their properties or otherwise manifested their intention to ex- 
ercise their petroleum rights in the subsoil. However, as a result of the Con- 
stitutional provision, Mexico did obtain rights in thousands of square miles of 
prospective oil lands—all of the prospective oil lands of Mexico, it is said, 
except the areas already held by American and other foreign concerns. 

The next step occurred in December, 1925, when the Mexican Congress 
passed an oil law providing among other things, that the pre-Constitutional 
fee simple titles be turned into concessions for a limited number of years. 
The United States vigorously protested against this action. Eventually the 
Supreme Court of Mexico held that this law was unconstitutional, and a com- 
promise was made.! 

The third and present step was initiated in November, 1936, when the 
Syndicate of Oil Workers made demands on the oil companies for a new la- 
bor contract for the whole industry. The workers met at Mexico City in 
August, 1936, to draft a general collective contract. At the end of three 
months of discussion the Syndicate transmitted to the oil companies the 
text of a standard agreement, embodying excessive demands. After six 
months of futile negotiations with the oil companies a general strike was 
called on May 28, 1937, which lasted about ten days. Then the Mexican 
Labor Board on appeal of the Syndicate took up the controversy as an “eco- 
nomic question” and appointed a committee to investigate the companies’ 
economic capacity to pay. Finally, on December 18, 1937, the Labor Board 
adopted the committee’s recommendations which substantially covered the 
demands of the Syndicate and also imposed additional conditions. On De- 
cember 28, 1937, the oil companies petitioned the Supreme Court of Mexico 
for amparo against the enforcement of the Board’s award of December 18. 
During the court’s consideration of the case inflammatory speeches were made 
by labor leaders and officials of the Mexican Government, including the 
Minister of Labor and the President himself, favorable to the demands of 
the Syndicate. It is said that Justice Icaza, of the Supreme Court, excused 
himself from sitting in the case (he had been challenged as an associate of a 


1It is understood that the foregoing decisions of the Supreme Court were in effect 
overruled by a decision of May 10, 1938, on an old petition filed several years earlier by 
the Huasteca Petroleum Co. 
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high officer of the Syndicate), but denounced the companies from the bench 
and declared it was the duty of the court to decide the issues from the political 
rather than the legal aspect. On March 1, 1938, the Supreme Court denied the 
petition and substantially upheld the award of the Labor Board. The court, 
for one reason or another, declined to review the erroneous findings and the 
irregularities pointed out in the companies’ petition for amparo. It would 
seem that the court regarded the Labor Board as an independent source of 
power to determine an “economic conflict”’ and create, as would a legislature, 
new legal relationships between employer and employee which could not be 
disturbed by the court. Thereafter followed a short period of negotiations 
aimed to modify the conditions laid down by the Labor Board. During 
these negotiations the companies, in a spirit of compromise, offered wage and 
benefit increases to the amount of some twenty-six million pesos. The 
negotiations failed. On March 12 the District Court denied a stay of execu- 
tion of the award, and thereupon the companies, on March 15, advised the 
Board that it was physically impossible to operate under the conditions of 
the award, which not only increased expenses by an amount variously esti- 
mated at twenty-six to forty-one million pesos per year, but also practically 
took the management and control of operations out of the hands of the com- 
panies. Thereupon the Labor Board, on petition of the Syndicate, declared 
its award of December 18 terminated for noncompliance by the companies, 
and penalized the companies for three months’ wages. This move was ap- 
parently preparatory for what was to follow. On March 18, 1938, President 
Cardenas issued a decree taking over the oil properties on behalf of the 
Government. 

The decree, after laboring in the preamble to make out a case of necessity 
for intervention by the Government, proceeds: 


There are hereby declared expropriated, because of their being of 
public utility, and in favor of the Nation, the machinery, installations, 
buildings, pipe-lines, refineries, storage-tanks, ways of communication, 
tank-cars, distributing stations, water-craft, and all other real and per- 
sonal property [of some fifteen named companies]. (Art. 1) 


The Secretariat of National Economy and Secretariat of Finances are di- 
rected to occupy the properties. (Art. 2) 


The Secretariat of Finance shall pay the corresponding indemnifica- 
tion to the companies expropriated in accordance with the provisions of 
Article 27 of the Constitution and Articles 10 and 20 of the Expropria- 
tion Law, in cash, and in a period which shall not exceed ten years. The 
funds for making payment shall be taken by the Secretariat of Finance 
from a certain percentage, to be determined later, of the production of 
petroleum and its derivatives taken from the properties expropriated 
and the product of same shall be deposited, pending legal formalities, 
in the Treasury of the Federation. (Art. 3)? 


2 The preamble of the decree refers to the following provisions of the Expropriation Law of 
Nov. 23, 1936, and also to Art. 27 of the Constitution: 
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Have the laws of Mexico been complied with?* It is a well known rule of 
international practice that aliens are to be given the benefits of the provisions 
of the local laws. Besides the Expropriation Law above mentioned, refer- 
ence may be made to pertinent provisions of the 1917 Constitution. Article 
27 states that “Private property shall not be expropriated except for reasons 
of public utility and by means of indemnification.” The phrase “by means 
of indemnification” replaced the words “indemnification having been made” 


Art.1. The following are held to be causes of public utility: 


V. The satisfaction of the needs of the population as a whole in case of war or of in- 
ternal disturbances; the supplying to the cities or other centers of population of food- 
stuffs or other articles of necessary consumption, and the means employed for combating 
or preventing the propagation of epidemics affecting either humans or animals, fires, 
plagues, floods or other public calamities; 


VII. The defense, conservation, development or profitable use of natural elements 
subject to exploitation; 


X. The measures necessary for preventing the destruction of natural elements and 
the damage that property may suffer in detriment of the population as a whole. 


Art. 4. The declaration referred to in the foregoing article shall be made by an order that 
shall be published in the Diario Official (official organ of publication of the Government) of the 
Federation, and notice thereof shall be personally given to all parties concerned. Should the 
domicile of the said parties be unknown, a second publication of the said order in the Diario 
Official of the Federation shall serve as personal notice duly given. 


Art. 8. In the cases to which Parts V, VI and X of Article 1 of this present law refer, the 
Federal Executive, once the corresponding declaration has been made, shall have power to 
order the seizure of the property that has been the object of expropriation or of temporary 
seizure, or to impose the immediate execution of the provisions of limitation of ownership 
rights, and the interposition of an administrative appeal of revocation shall not cause the 
suspension of the seizure of the property or properties concerned, or of the execution of the 
provisions limiting the rights of ownership. 


Art. 10. The price that shall be fixed on the thing expropriated as indemnification there- 
for shall be based on the amount that as the fiscal value of the same is recorded in the catas- 
tral or revenue offices, whether the said value has been declared by the owner concerned or 
whether it has been merely accepted by him in a tacit manner by reason of his having paid 
his taxes upon the said basis. The excess of value or the decrease in value that private prop- 
erty may have gained or lost by cause of improvements or of damage made or suffered after 
the date on which the fiscal value was assigned shall be the only matter subject to expert 
opinion and to judicial resolution. Thesame procedure shall be observed when it is a ques- 
tion of objects the value of which should not appear as fixed in the records of the revenue 
office. 


Art. 20. The authority carrying out the expropriation shall fix the form and the terms in 
which the indemnification shall be paid, which terms shall in no case ever comprise a period of 
more than ten years. 


3On April 4 last, suit for amparo against this decree and the acts thereunder was filed 
but apparently has not yet been decided by the court of last resort. 


522 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in the Constitution of 1856. It would seem therefore that the intention of 
the framers was to modify the 1856 rule of prior indemnification.* 
Article 27 further provides: 


The amount fixed as compensation for the expropriated property shall 
be based on the sum at which the said property shall be valued for fiscal 
purposes in the catastral or revenue offices, whether this value be that 
manifested by the owner or merely impliedly accepted by reason of the 
payment of his taxes on such a basis, to which there shall be added ten 
percent. The increased value which the property in question may have 
acquired through improvements made subsequent to the date of the fix- 
ing of the fiscal value shall be the only matter subject to expert opinion 
and judicial determination.5 


The exercise of the rights pertaining to the Nation by virtue of this 
article shall follow judicial process; but as a part of this process and by 
order of the proper tribunals, which order shall be issued within the 
maximum period of one month, the administrative authorities, shall pro- 
ceed without delay to the occupation, administration, auction, or sfle 
of the lands and waters in question, together with all their appurtenances, 
and in no case may the acts of the said authorities be set aside until final 
sentence is handed down. 


In addition, Article 14 provides that no one shall be deprived of his prop- 
erty, possessions or rights without due process of law before a duly created 
court and in conformity with previously existing laws; and Article 22 de- 
clares that the confiscation of property is prohibited. 

None of these requirements of Mexican law in respect of public utility, 
judicial procedure and indemnification, have been met by the Cardenas de- 
cree. Certainly the proceedings before the Labor Board and the courts 
in this matter did not contemplate or cover these essentials of expropriation 
under the Mexican Constitution. The oil properties have been seized with- 
out an order from the courts and without any indemnification having been 
made or offered. It was not an orderly expropriation according to law; it 
was an arbitrary seizure contrary to law. 

Have the requirements of international law been met? If they have, then 
the governments of which the oil companies are nationals have no ground 
for complaint. It seems unnecessary to go into a lengthy discussion of the 
question of “denial of justice” when we are confronted, not with lawful ex- 
propriation, but with an arbitrary act of the head of a state, particularly in 
view of the fact that it has been impossible so far to obtain a judicial review of 


‘Compare with Art. 20 of the Expropriation Law, which appears to contemplate instal- 
ment payments, as does Art. 3 of the Cardenas decree. Moreover, to provide for paying the 
indemnity from profits of operation involves speculative conditions which may never be 
realized. Nearly all of the Constitutions of the Latin American States provide for prior 
indemnification. 

5 This procedure is but partly judicial and clearly does not take into account all elements of 
adequate compensation under international law. 
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the facts and law of this controversy by the Supreme Court of Mexico. The 
duty to resort to courts of justice is reciprocal. The seizure of the oil prop- 
erties by simple fiat should relieve the owners from any obligation to exhaust 
the local remedies.® In this situation the law of nations asks only whether 
there has been a seizure by the Mexican Government for any purpose what- 
ever. If there has been such a seizure, then international law insists upon 
full and prompt indemnification. 

It is clear that a state may not hide behind the bars of its own laws to 
avoid the fulfillment of its international obligations. In the case of Shufeldt 
v. Guatemala, 1931, in which a concession-contract had been canceled by 
executive action, the Chief Justice of British Honduras, as Arbitrator, in 
making an award said: 

It is very competent for the Government of Guatemala to enact any 
decree they like and for any reasons they see fit, and such reasons are 
no concern of this Tribunal. But this Tribunal is only concerned where 
such a decree, based even on the best of ground, works an injustice to an 
alien subject, in which case the Government ought to make compen- 
sation for the injury inflicted and cannot invoke any municipal law to 
justify its refusal to do so." 

The question of taking property on the ground of public utility, as re- 
quired by the Mexican Constitution, arises chiefly in cases where there has 
been a semblance of orderly expropriation pursuant to law. Local laws gen- 
erally require the exercise of eminent domain only in the public interest,® 
and this question is usually to be determined by the courts. Where a con- 
troversy arises over irregularities in expropriation proceedings this question 
is important, but in the present situation of summary action by decree, though 
in the name of public utility, international law does not necessarily consider 
the motive or purpose involved. It looks rather to the arbitrary act and re- 
quires compensation therefor. This is well shown in the Smith claim against 
Cuba for the loss of property through irregular expropriation proceedings in 
the Cuban courts. The Arbitrator held: 

That the attempted expropriation of the claimant’s property was not 
in compliance with the Constitution, nor with the laws of the Republic; 
that the expropriation proceedings were not, in good faith, for the pur- 
pose of public utility. 

The Arbitrator believed the property should be restored to the claimant, but 
awarded compensation instead.® 

As to judicial proceedings, undoubtedly international law requires due 


6 El Triunfo Company »v. San Salvador, U.S. For. Rel. 1902, p. 859. 

7U.S8. Arbitration Series No. 3, Washington, 1932. 

8 Various terms are used to denote this concept, such as public utility, public interest, 
public welfare, public use, and the like. A general impersonal law banning a certain activity 
in the exercise of the police power in the interest of the public welfare and rendering property 
useless and worthless, may not be expropriatory or confiscatory. This Journat, Vol. 21 
(1927), p. 692, and Proceedings of Am. Soc. Int. Law (1927), p. 38. 

* This JourNAL, Vol. 24 (1930), p. 384. 
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process of law in cases of orderly expropriation. In such cases international 
complaints are aimed at irregularities resulting in miscarriage of justice. 
There were apparently serious irregularities in the proceedings before the 
Labor Board which were not cured by appeal to the courts, but these were 
not proceedings for the purpose of expropriation. They had to do only with 
capital-labor contracts, though they may have been confiscatory in effect. 
In the presence of the Cardenas decree, these questions are largely of his- 
torical interest. There was no due process of law or a day in court so far as 
this decree was concerned. International law, therefore, denominates it an 
arbitrary act. As is stated in the award against Panama in the de Sabla 
case, 1934, “It is axiomatic that acts of a government in depriving an alien 
of his property without compensation impose international responsibility.” 1° 

Whether property has been taken by expropriation proceedings or by tor- 
tious action, international law imposes the duty of making adequate repara- 
tion. This obligation to make amends exists quite apart from and is not 
based upon provisions of municipal law. Strictly speaking, just compensa- 
tion properly relates to lawful expropriation, whereas damages refers to tor- 
tious action. It is clear that damages might be more comprehensive than 
just compensation for property taken. This distinction between lawful and 
unlawful dispossession is commented upon by the Permanent Court of In- 
ternational Justice in the Chorzéw Factory Case.1!_ While prior or simultane- 
ous compensation is probably the general rule in expropriation by judicial 
process, it is in the nature of things not the practice in case of executive 
seizure. In the latter case reparation is generally determined afterward by 
compromise or arbitration. In the arbitration of the Norwegian claims 
against the United States, 1922, for the expropriation of certain uncom- 
pleted ships and ship-building contracts between Norwegian ship-owners and 
American shipyards, the Hague Tribunal in awarding damages against the 
United States emphasized “just compensation without delay.” The Tribunal 
said: 

The Tribunal is not bound by [certain United States laws] nor by 
any other municipal law in so far as these provisions restrict the rights 
of the claimants to receive immediate and full compensation with inter- 
est from the day on which compensation should have been fully paid 
ex aequo et bono.}* 


In assessing indemnity, international commissions have not followed defi- 
nite rules. They have properly treated each case according to its peculiar 
circumstances and considered several standards of value in reaching the 
final result. These standards may be the original or acquisition cost less de- 
preciation, cost of reproduction new less depreciation, fair market value at 
the time and place of taking, intrinsic value as of such time and place, book 


10 Hunt’s Report, p. 447; this JourNaL, Vol. 28 (1934), p. 611. 
11 Whiteman, Damages in International Law, pp. 1533-1534. 
2 This JOURNAL, Vol. 17 (1923), p. 394. 
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value, present value, and so on. These standards are complicated by many 
factors such as outstanding debts, liens, contract obligations, and other legal 
rights, as well as the value of a business as a going concern. In the’ present 
case there are peculiar factors to be considered, viz., the cost of exploration 
over wide territory to locate the pools, special organization expenses, the 
value of rights to petroleum still underground, and the like. The Mixed 
Claims Commission, United States and Germany, assessed the damages for 
the destruction of a large number of plants and tangible properties of sub- 
sidiaries of American corporations. In doing so the Commission used “the 
reasonable market value of the property as of the time and place of taking 
in the condition in which it then was, if it had such market value; if not, then 
the intrinsic value of the property as of such time and place.” 1% In comput- 
ing “reasonable market value” the Commission took into account “the na- 
ture and value of the business done, their earning capacity based on previous 
operations, urgencies of demand and readiness to produce to meet such de- 
mand which may conceivably force the then market value above real pro- 
duction cost, even the good will of the business, and many other factors.” 14 
In the Chorzéw Factory Case, above mentioned, the Permanent Court re- 
ferred the question of reparation to a commission of experts, and said: 


The essential principles contained in the actual notion of an illegal 
act—a principle which seems to be established by international practice 
and in particular by the decisions of Arbitral Tribunals—is that repara- 
tion must so far as possible wipe out all of the consequences of the ille- 
gal act and re-establish the situation which would in all probability have 
existed if that act had not been committed. 


It added that restitution in kind or the value thereof plus damages for any 
additional losses should serve to determine the amount of “compensation due 
for an act contrary to international law.” 45 It is a notorious fact that 
Mexico is in no position to make the compensation called for by these rules. 

It is manifest, therefore, that the seizure of the oil properties by decree of 
President Cardenas cannot be justified under these elemental principles of 
international law. The act is also a bald repudiation of Mexico’s own official 
assurances solemnly given to the United States in consideration of the recog- 
nition of the Obregon Government in 1923.1° In the negotiations at Mexico 
City the principle was repeatedly stated by the American Commissioners 
and accepted by the Mexican representatives that expropriation of property, 
real or personal, for any purpose was to be based upon “indemnification for 
the just value thereof at the time of the taking having been made in cash.” 


8 Administrative Decision No. III, Decisions and Opinions, p. 63; this JourNAL, Vol. 
18 (1924), p. 605. 

14 Administrative Decision No. VII, Decisions and Opinions, p. 331; this JourRNAL, Vol. 20 
(1926), p. 190. % 1 Hudson, World Court Reports, p. 677. 

16 The Cardenas decree also seems contrary to the principle of the decision of the Mexican 
Supreme Court of Nov. 17, 1927. This Journat, Vol. 22 (1928), p. 421. 
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This understanding was officially confirmed by an exchange of notes in 
August, 1923, stating that the Presidents of the respective countries had 
taken note of the minutes of the Commission and approved the declarations 
made therein by their respective commissioners. 

This case is a striking example of the lawless bravado now rampant among 
nations in this time of gay contempt for public feeling. It would appear to 
fall under the ban of Secretary of State Hull’s admonitions on the subject of 
breaches of international law. Undoubtedly the Department of State must 
have let Mexico know in no uncertain terms its stand on the law and equity of 
the case, although the Secretary’s brief statements to the press are the only 
indications of what is going on, and President Cardenas professes American 
acquiescence. Here opportunity bids this Government to uphold “respect for 
law and observance of the pledged word.” It also bids Mexico to do the only 
fair thing in the cireumstances—to restore the immense properties which she 
has unlawfully seized and which the world knows she cannot pay for. 

L. H. Woo.LsEy 


THE DENUNCIATION OF TREATY VIOLATORS 


The principle pacta sunt servanda is undoubtedly a principle of interna- 
tional law; in fact, some jurists assert it to be the fundamental norm of 
international law.2 “The faithful observance of international agreements,” 
“the principle of the sanctity of treaties,” “respect by all nations for the 
rights of others and performance by all nations of established obligations,” 
“the revitalizing and strengthening of international law,” were among the 
“fundamental principles of international policy” set forth by Secretary Hull 
on July 16, 1937, and subsequently endorsed with more or less enthusiasm by 
sixty states.% 

Congress, it is true, does not have the initiative or primary responsibility 
in handling foreign relations under the United States Constitution, but its 
collaboration with the executive is often necessary, especially in providing 
such instruments for conducting foreign policy as the Army, Navy, Depart- 
ment of State and Foreign Service, and in authorizing such measures as 
arms embargoes, criminal prosecutions, reprisals, and war. Congress has, 
in fact, given unusual attention to legislation and appropriations in this field 
during the past year. 

It was, therefore, pertinent to its functions, at a time when allegations of 


1 Harvard Research draft convention on the Law of Treaties, Art. 20, this JourNat, 
Supp., Vol. 29 (1935), p. 977. 

2 Ibid., p. 987. See critique by Josef L. Kunz of this theory advanced by Verdross and 
Kelsen, “The Vienna School and International Law,’’ N. Y. University Law Quar. Rev., 
March, 1934, Vol. 11, p. 34. 

’ Dept. of State Publications, No. 1079, Washington, 1937. Secretary Hull emphasized 
these principles in his National Press Club address of March 17, 1938, and in his Nashville 
address of June 3, 19388. 
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treaty violation have been frequent, for Congress to request information of 
the Department of State on the subject. This request, introduced by Rep- 
resentative Scott of California, as House Resolution 465 (75th Congress, 3rd 
Session), was transmitted to the President by the Committee on Foreign 
Affairs on April 19, 1938. The President was requested: 


To advise the House of Representatives, if not incompatible with the 
public interests—(1) whether any nation or nations during the last few 
years have violated any treaties to which they and the United States are 
signatories; (2) if so, what nation or nations, when, and in what manner; 
(3) specifically, whether any signatory nation has violated the treaty 
between the United States and other powers providing for the renunci- 
ation of war as an instrument of national policy, commonly called the 
Kellogg-Briand Pact; the so-called Nine-Power Treaty relating to the 
principles and policies to be followed in matters concerning China; the 
treaties, acts, and resolutions adopted at Buenos Aires in 1936; and by 
the Inter-American Conference for the Maintenance of Peace; and the 
treaty between the United States, the British Empire, France, and Japan 
relating to their insular possessions and insular dominions in the region 
of the Pacific Ocean. 


Apparently information was particularly sought on violations of treaty 
obligations not to resort to foree—on what has been technically called ag- 
gressions—though the resolution was broad enough to cover all cases in which 
treaties to which the United States was a party had been violated. 

The reply, signed by Acting Secretary of State Sumner Welles on April 23, 
1938,* suggests caution in denouncing treaty violators: 


The determination by this Government of whether or not an action by 
another nation is in fact a violation of an obligation assumed under a 
treaty or agreement to which both that nation and the United States are 
parties, and the expression of opinion on the part of this Government that 
such violation has taken place must necessarily be governed by the cir- 
cumstances of the occasion. 


He continues, however, that occasions have arisen in recent years where the 
Government has “officially and publicly” stated that other nations have 
violated treaties. Reference is then made specifically to the statements of 
the United States in the summer and early autumn of 1935 “when it appeared 
probable that an invasion of Ethiopia by Italian forces might occur” and the 
two Governments were reminded of the provisions of the Pact of Paris; and 
also to the statement by the Secretary of State on October 6, 1937, that “the 
action of Japan in China is contrary to the provisions of the Nine-Power 
Treaty and to those of the Kellogg-Briand Pact.” A final paragraph sug- 
gests that fifteen nations are in default or in arrears upon payments of money 
to the United States under existing agreements but assumes that the inquiry 
was not directed to such delinquencies. 

This request and reply raised fundamental issues with respect to the propri- 


4 Dept. of State Press Releases, April 30, 1938, p. 511. 
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ety and expediency of formal criticism of the behavior of one state by another. 

Vattel wrote in the section of his treatise bearing on neutrality: “It belongs 
to every free and sovereign state to decide in its own conscience what its 
duties require of it, and what it may or may not do with justice. If others 
undertake to judge of its conduct, they encroach upon its liberty and infringe 
upon its most valuable rights.” > 

Van Vollenhoven ® vigorously criticizes this statement of Vattel, which he 
says aligns the latter with Richelieu’s system of “paramount power which 
refuses to account for its deeds” rather than with Grotius’ system “which 
arraigns state crimes.” “According to Grotius, the criminal state may be 
punished by the others. According to Vattel, even the country invaded, 
foaming at the mouth with anger, may not judge of the assaulter of its 
territory,” writes Van Vollenhoven, quoting Vattel, “ ‘If the enemy observes 
all the rules of formal warfare we are not to be heard in complaint of him as a 
violator of the law of nations.’”* But, according to Van Vollenhoven, 
Vattel not only writes bad doctrine, he attempts to link this bad doctrine with 
Grotius. “If Vattel had said, ‘I overthrow Grotius; I rend him to pieces; I 
replace the offspring of his overstrung fancy by wholesome realism’ the duel 
would have been a fair one, but he lavishes compliments on Grotius. . . 
For 160 years it has been possible to represent Vattel as supporting and re- 
storing Grotius. . . . In truth, he levels him with the ground.” ® 

Without going into the justice of Van Vollenhoven’s accusations, a task 
which would require a detailed consideration of many, sometimes contradic- 
tory, passages from Vattel, ® let us consider (1) what, if any, limitations con- 
temporary international law places upon the freedom of a state to criticize 
others? (2) what, if any, obligations a state is under to make such criticisms? 
and (3) how it is wise to exercise whatever freedom the law grants in this 
respect? 

(1) International law clearly forbids the higher officials of a state to 
indulge in uncomplimentary or insulting comments upon the personality of 
another state or of itsrulers. Such incidents as President Jackson’s comment 
in a message to Congress upon the French non-payment of claims in 1834, 
President Taylor’s comment on the Austrian treatment of Hungary in his 
message of 1849, General Smedley Butler’s comment on Mussolini’s reckless 
driving in 1931, and Mayor La Guardia’s comment on Hitler in 1937, raised 
the issue.!° While the character of the officer and the circumstances in which 


5 Vattel, Le Droit des Gens, Vol. III, c. 12, sec. 188, Trans. Carnegie ed., p. 304. 

6 The Three Stages in the Evolution of the Law of Nations, The Hague, 1919, p. 28. 

7 Vattel, op. cit., sec. 190. 

8 Van Vollenhoven, op. cit., p. 27. 

9 See, for example, Introduction, sec. 16, and Vol. III, c. 3, sec. 40. 

10 Moore, Digest of International Law, Vol. 1, p. 222; Vol. 7, p. 124; Department of State 
Press Releases, Jan. 29, 1931; March 6, 20, 1937; Stowell, “Respect due to Foreign Sover- 
eigns,’’ this JourNaL, Vol. 31 (1937), p. 301 ff. 
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his remarks were made, as well as the substance of the remarks themselves, 
have been considered elements in determining the state’s responsibility, it ap- 
pears that if the utterance is public, is attributable to one state, and is insult- 
ing to the personality of another state or of its ruler, the first state is legally 
bound to apologize." 

Such cases, however, are to be distinguished from cases in which criticism 
is directed, not against a personality, but against a policy. Comments, criti- 
cal of the policy of another state, have been common, but they have often been 
considered improper if they concern the “domestic policy” of that state. 
Diplomatic officers are usually instructed not to refer publicly to the internal 
polities of the country to which they are accredited.1*7 When officials of one 
state have publicly criticized the treatment by another state of its own 
nationals in its own territory, or another state’s laws on such “domestic 
questions” as tariffs or immigration, the state criticized has often manifested 
resentment. Writers, however, are not wanting who defend the propriety of 
criticisms of this kind when the situation causing the criticism is sufficiently 
serious to invite “humanitarian intervention” or to constitute an “abuse of 
rights.” Justification for such criticism is thus sought on the ground that a 
rule of international law, which prohibits gross inhumanity and abusive 
exercises of power even in a state’s internal administration, has been 
violated.18 

While the foreign policy of a state, as it impinges on the interests of others, 
is obviously an appropriate topic of diplomatic correspondence, formal criti- 
cism of such policy has sometimes been considered improper except as it is 
manifested by acts deemed contrary to international law or treaties to which 
the critic is a party. Thus it is usually said that while states may give in- 
formation, make representations, or “intercede” about policies which affect 
their interests, they may formally protest or “interpose” only when their 
rights are violated.1* This distinction is not easy to draw. Japan implied 
that, in view of the gentlemen’s agreement of 1908, her rights were involved 
in the pending American Immigration Act of 1924, and that enactment of the 
measure would inevitably bring “grave consequences” upon the relations of 
the countries, an allegation which Congress resented on the assumption that 
immigration regulation was a “domestic question” and could not be the occa- 


11 Comments made by officials not responsible to the chief executive, or not acting in the 
scope of their official functions, are not usually attributed to the state. The subject is 
elaborately dealt with in an unpublished study on “State Responsibility for the Hostile 
Utterances of Its Officers” by Sidney Hyman, U. of Chicago Library, 1938. 

%See U. S. Diplomatic Instructions, 1927, VIII, 10. 

13 Ellery Stowell, International Law, N. Y., 1931, p. 349 ff.; Lauterpacht, The Function of 
Law in the International Community; Jessup, ‘“The defense of oppressed peoples,” this 
JouRNAL, Vol. 32 (1938), p. 116; Under Secretary of State Sumner Welles’ address in Balti- 
more, May 24, 1938. 

14 Stowell, op. cit., p. 427; Borchard, Diplomatic Protection of Citizens Abroad, 1919, pp. 
440-441. 


530 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sion for a “veiled threat.” 15 When Japan submitted memoranda from Japa- 
nese merchants against certain schedules in the proposed Smoot-Hawley 
Tariff of 1930, the Japanese Ambassador was careful to indicate that they 
were submitted merely for information. 

Leaving aside criticisms of a state’s policies or acts based on economic, 
moral, or other grounds, and confining attention solely to criticisms alleging 
a violation of international law or treaty, does international law impose any 
limitations upon the making or publication of such comments? 

An official note from one government to another protesting against the 
latter’s behavior does not require the consent of the state criticized for pub- 
lication. While a state cannot publish the diplomatic correspondence it 
receives without consent of the sending state, it can publish the diplomatic 
correspondence it sends without consent of the receiving state.17 

But, though there is no formal impropriety in a state’s publication of its 
own documents, there may be substantive impropriety. It has been sug- 
gested that a note alleging violation of international law or treaty is improper 
unless the protesting state has received material injury as a consequence of 
the violation. Thus the United States at first objected to the British note 
protesting that the Canal Tolls Act of 1912 violated the Hay-Pauncefote 
Treaty. The objection was based on the ground that no injury had yet been 
sustained by Great Britain, because the President had not yet exercised the 
power to proclaim discriminatory tolls given to him by the legislation, and 
no tolls had been collected on any British vessel. The British, however, in- 
sisted that an act of Congress giving formal authority to proclaim and collect 
discriminatory tolls in derogation of British treaty rights could properly be 
protested.18 Germany, Austria, and France, it is well known, protested 
against the seizure of Mason and Slidell from the British ship Trent by an 
American war vessel in 1862, although these states were not directly injured. 
They alleged, however, that as neutrals they had a vital interest in the ob- 
servance of neutral rights, and could protest ’—a position which was sup- 
ported by the armed neutralities of 1780 and 1800, the various proposals for 
a solidary attitude of neutrals during the World War, and the provision re- 
quiring such an attitude in the Argentine Anti-War Treaty of 1933. The 
protest of the United States and other neutrals in 1916 against the deportation 
of civilians from Belgium by German military authorities was based on the 


1 The documents are printed in International Conciliation, June, 1925, No. 211, pp. 186, 
192. See also Roy H. Akagi, Japan’s Foreign Relations, Tokyo, 1936, p. 442 ff. 

16 Tariff Act of 1929, Hearings before the Committee on Finance, U.S. Senate, 71st Cong., 
Ist Sess., on H. R. 2667, Vol. 18, p. 126. 

17 See Dept. of State Order, March 26, 1925, final paragraph, which requires permission 
from foreign governments for publication only of documents received from them. 

18 The correspondence is printed in Diplomatic History of the Panama Canal, 63rd Cong., 
2nd Sess., Sen. Doc. 474, pp. 85, 99, 101. 

19 Montague Bernard, Neutrality of Great Britain during the American Civil War, 
London, 1870, p. 196 ff. 
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even broader ground that a violation of international law and humanity by a 
belligerent toward its enemy was of interest to all states.”° 

These illustrations show that no narrow conception of “legal interest” has 
been thought necessary to justify the making and publishing of protests 
against violations of international law and treaties. It is submitted that 
international law contains no rule forbidding states from asserting publicly 
that in their opinion another state has violated its duties under international 
law or a treaty to which it is bound.?} 

(2) Are there circumstances under which it becomes the duty of states to 
make such protests? Clearly not so far as customary international law is 
concerned. States are free to withhold protests even when their own vital 
interests are affected by a breach of international law or treaty. All the more 
are they free to refrain from protest when their more remote interest in the 
general maintenance of respect for international law and treaty is alone 
involved. 

It seems probable, however, that certain treaties impose a duty to denounce 
certain types of illegal behavior by other states. The parties to the Pact of 
Paris “solemnly declare in the name of their respective peoples that they 
condemn recourse to war for the solution of international controversies.” 
Does this require merely an abstract condemnation of war, or does it impose 
a duty to condemn specifically every recourse to war in violation of the treaty? 
The fact that the declaration is “in the name of their respective peoples” 
suggests that if such a specific condemnation is required it ought to be pub- 
lished, so that the people can know what is being done in their name. The 
Stimson doctrine implied from the Pact of Paris a duty not to recognize de 
facto changes brought about by means contrary to the Pact. Such a with- 
holding of recognition involves a judgment that the Pact has been violated. 
Consequently, if non-recognition is a duty, the assertion that the Pact has 
been violated is also a duty whenever the violation has resulted in de facto 
changes. It is to be noted that the recent instances of treaty violation by 
Italy and Japan, cited by Mr. Welles, were in connection with such circum- 
stances. 

The parties to the Argentine Anti-War Treaty, of which the United States 
is one, “solemnly declare that they condemn wars of aggression in their mutual 


20 J. W. Garner, International Law and the World War, London, 1920, Vol. 1, p.177. On 
June 3, 1938, Acting Secretary of State Welles made a formal statement to the press express- 
ing ‘emphatic reprobation” at the bombing of civilians in the Spanish and Far Eastern 
hostilities. 

21 ‘Wherever in the world the laws which should protect the independence of nations, the 
inviolability of their territory, the lives and property of their citizens, are violated, all other 
nations have a right to protest against the breaking down of the law. Such a protest would 
not be an interference in the quarrels of others. It would be an assertion of the protesting 
nation’s own right against the injury done to it by the destruction of the law upon which it 
relies for its peace and security.”” Elihu Root, ‘“The Outlook for International Law,’’ Proc. 
Am. Soc. Int. Law, 1915. 
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relations or in those with other states.” The qualification, “of aggression,” 
suggests more concretely than in the case of the Pact of Paris a duty to state 
an opinion whether actual hostilities constitute such a war. The Argentine 
Treaty also provides specifically that the parties “will not recognize any 
territorial arrangement which is not obtained by pacific means, nor the 
validity of the occupation or acquisition of territory that may be brought 
about by force of arms.” It is hard to avoid the deduction from this of a 
duty to declare that any specific territorial rearrangement, occupation or 
acquisition has or has not been “obtained by pacific means,” or “brought 
about by force of arms.” 

Mention may also be made of numerous treaty provisions such as Article 
VII of the Nine-Power Washington Conference Treaty, implemented in the 
Fall of 1937 by the Brussels Conference, Articles I and II of the Four-Power 
Treaty relating to insular possessions in the Pacific, Article III of the Argen- 
tine Anti-War Treaty, Article VI of the Buenos Aires Cooérdination Treaty, 
Articles I and II of the Buenos Aires Maintenance of Peace Treaty, and Ar- 
ticles XI, XV and XVI of the League of Nations Covenant, providing for con- 
sultation in case of actual or threatened aggression contrary to treaty. Such 
provisions doubtless imply a duty of the consulting state to express an opinion 
whether treaties have been violated. The assertion by the United States 
that Japan had violated the Pact of Paris and the Nine-Power Treaty through 
her invasion of China was in connection with such a duty at the Brussels 
Conference. 

(3) It is to be observed that these provisions, implying an obligation to 
denounce illegal behavior by other states, are confined in the main to illegal 
hostilities, actual or threatened. With respect to other violations of interna- 
tional obligations, states, whether directly injured by the illegal behavior or 
not, are free to remain silent. What are the considerations which should in- 
fluence states in their decision to remain silent or publicly to denounce a 
treaty violation? 

One of the important sanctions of international law is public opinion, but 
public opinion cannot operate unless the public has its attention focused on 
breaches of that law. Governments lead the opinion of their peoples, espe- 
cially in foreign affairs. Consequently, if governments pass over breaches 
of international law or treaty in silence, the people will seldom be able to 
form an opinion approving or condemning action in international relations. 
Public opinion would not visit upon delinquent states “the terrible conse- 
quences, which [according to Elihu Root] come upon a nation that finds 
itself without respect or honor in the world and deprived of the confidence 
and good will necessary to the maintenance of intercourse.” 2? 

Governments, however, which continually sought out and denounced the 
minor international delinquencies of other states, from which they suffered no 


Elihu Root, “The Outlook for International Law,” Proc. Am. Soc. Int. Law, 1915. 
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immediate inconvenience, would not be popular. To charge a sovereign state 
with violating an obligation of international law or treaty is a serious matter, 
often causing recrimination and hampering diplomatic relations of the state 
making the charge, as well as the one against which it is made. It is, there- 
fore, not surprising that states have hesitated to make such charges unless 
important interests of their own were affected. On the whole this is a salutary 
rule. Yet if world opinion is to be a sanction against breaches of interna- 
tional law, states must, in principle, recognize their interest in general 
respect for that law and for the treaties to which they are parties, and con- 
ceive themselves as injured by contempt for such obligations even when 
another is the immediate victim. As Solon is reported to have said: “That 
commonwealth is best administered in which any wrongs that are done to 
individuals are resented and redressed by the other members of the com- 
munity as promptly and as vigorously as if they themselves were personal 
sufferers.” 

Wise policy suggests that the state which has not been directly injured by 
a treaty violation observe two limitations in denouncing the state deemed 
guilty of that violation. First, it should await the result of international 
procedures of inquiry, conference, or adjudication to determine whether there 
has in fact been a treaty violation, and it should utilize the results of that 
determination in its own denunciation. 

Secondly, it should refrain from comment unless the violation involves 
a breach of customary international law or a general treaty to which it is a 
party, asserting a fundamental principle of the community of nations. Elihu 
Root insisted that the familiar distinction between civil and criminal law 
should be recognized in international law. 


We are all familiar [he said] with the distinction in the municipal law 
of all civilized countries between private and public rights and the 
remedies for the protection or enforcement of them. Ordinary injuries 
and breaches of contract are redressed only at the instance of the injured 
person, and other persons are not deemed entitled to interfere. It is no 
concern of theirs. On the other hand, certain flagrant wrongs the preva- 
lence of which would threaten the order and security of the community 
are deemed to be everybody’s business. If, for example, a man be robbed 
or assaulted the injury is deemed not to be done to him alone but to every 
member of the state by the breaking of the law against robbery or against 
violence. Every citizen is deemed to be injured by the breach of the 
law because the law is his protection and if the law be violated with im- 
punity his protection would disappear.** 


Resort to hostilities in violation of such treaties as the League of Nations 
Covenant, the Pact of Paris, the Argentine Anti-War Treaty, is the outstand- 


23 Plutarch, Solon, Sec. 18, quoted by Sir Edward Creasy, First Platform of International 
Law, London, 1876, p. 44; note 21 supra. 
* Root, op. cit. The same distinction was recognized by Sec. Hull in his press interview 
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ing type of treaty violation in this class. To prevent, denounce, and remedy 
such breaches is the business of every state. 

The reply of Acting Secretary Welles conforms to both of these limitations, 
perhaps with undue caution. Possible breaches of bilateral treaties were not 
alluded to, although the United States has alleged such breaches by Germany, 
the Soviet Union, and perhaps other states in recent years.*> It was assumed 
that breaches of international financial contracts were outside the scope of the 
inquiry. It was apparently assumed that Congress was interested primarily 
in breaches of fundamental treaties, breaches which might be characterized 
as crimes against the community of nations. 

Furthermore, the two cases of breach of such treaties referred to had been 
examined by international procedures, and the conclusions reached by these 
procedures had been accepted by the United States. It would, perhaps, have 
been premature to characterize the German activity in annexing Austria, 
activities which seem to have involved threats of violence, if not violence 
itself, as a breach of obligations under the Pact of Paris. There might be a 
question whether “a signatory state which threatens to resort to armed force 
for the solution of an international dispute or conflict is guilty of a violation 
of the Pact,” although the Budapest Articles of Interpretation assert that it 
is.2° The care of the United States in confining its recognition of the German 


©. 


of May 7, 1938 (Press Releases, May 7, 1938, p. 559), when he urged his interlocutor to “lift 
your attention, vision, and thought up to these great treaties that really have been violated 
like the Nine Power Pact, the Kellogg Pact, and all the others that go to the very heart of 
the peace situation.” 

5 See letter of Secretary of State Hull, Sept. 11, 1933 (Press Releases, Sept. 22, 1934, p. 
1), calling attention to the obligation of Germany under Arts. 1 and 2 of the Treaty of Berlin 
between the United States and Germany incorporating Art. 170 of the Treaty of Versailles, 
by which Germany agreed to prohibit the importation and exportation of arms, munitions 
and war materials of every kind and stating that consequently ‘‘This Government would 
view the export of military planes from this country to Germany with grave disapproval.” 
(See comment of Secretary Hull, May 6, 1938, Press Releases, May 7, 1938, p. 545 ff., 
explaining that even if there was an obligation of Germany to prohibit import of arms, there 
was no obligation of the United States to prohibit export of arms to Germany, consequently 
licenses could not be refused for such export under Sec. 5 (f) of the Neutrality Act of April 
29, 1937.) The continued licensing of arms shipments from the United States to Germany 
indicates that Germany has been violating her treaty obligation to the United States. See 
also note of the United States to the Union of Soviet Republics protesting against activities 
in connection with the All-World Congress of the Communist International as “a flagrant 
violation of the pledge given by the U.S.S.R. on November 16, 1933, with respect to non- 
interference in the internal affairs of the United States.”” (Press Releases, Aug. 31, 1935, 
p. 1.) Since the Welles letter, the United States has alleged another treaty violation by 
Germany in connection with the Jewish property declaration decree. Jbid., May 14, 1938, 
p. 576. 

#8 International Law Assn. Report of 38th Conference, 1934, pp. 49-52, 67. Some doubt 
was expressed on this point in the House of Lords debate of Feb. 20, 1935, ibid., pp. 
318, 321. 
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assumption of control in Austria to “necessity” and “facts” and in limiting 
the consequences of this assumption to “practical measures” and “practical 
purposes” suggests that the possibility of breach of the Pact and consequent 
applicability of the non-recognition doctrine remains open,?’ a suggestion 
borne out by the explicit reaffirmation of the non-recognition doctrine by the 
Secretary of State on May 12, 1938.78 Quincy WRIGHT 


THE POWER TO PUNISH NEUTRAL VOLUNTEERS IN ENEMY ARMIES 


Japan recently threatened to punish under her Penal Code an American 
citizen, Elwyn Gibbon, who had fought in the Chinese air forces and was 
arrested in Japan on his way from Hong Kong to the United States on a 
British steamer. Gibbon was detained only a few days, charged with par- 
ticipating in the bombing of Taihoku and in active military operations against 
Japan. He was then released, after interposition by the Department of State, 
on the reported ground that the Penal Code was not applicable to him because 
he was a neutral on his way to the United States. 

The case nevertheless raises a number of interesting questions, in the light 
of the fact that many American youths have served or are now serving in the 
Spanish Loyalist 1 and some in the Chinese forces. Some of the issues in- 
volved relate to the United States laws and passport regulations, to the degree 
of diplomatic protection to which such venturesome Americans are entitled, 
to their legal status while in belligerent service and when captured, and to 
their status, in relation to the enemy government, while on the way to or from 
their belligerent engagement. 

Inasmuch as American citizens applying for passports for travel abroad 
must make an affidavit to the Department of State naming their destination 
and the object of their visit, passports would doubtless be denied to American 
citizens manifesting an intention to enlist, even abroad, in foreign belligerent 
service. While they would not be violating the criminal law ? if the enlistment 
took place abroad, the Department would probably not knowingly grant pass- 
ports for foreign belligerent service. In the case of the Spanish Civil War, 
special measures were taken to prevent American citizens from joining either 
faction, but the survivors of the 3,000 who evaded the restriction * may have 
their passports taken up when caught outside Spain, and may later be denied 


27 Press Releases, April 9, 1938, p. 465. 28 Ibid., May 14, 1938, pp. 575-6. 

1Tt has recently been reported, New York Times, May 23, 1938, that probably 3,000 
American citizens have fought in the Loyalist forces and a small number in the Franco forces. 
How many are serving in China is apparently not known. 

? Title 18, Sec. 22, of the United States Code, Rev. Stat. 5282. 

*On Jan. 13, 1937, the Department published a telegram to the Consul General at Barce- 
lona deploring the participation of American citizens in the civil war as “unpatriotically 
inconsistent” with this Government’s policy of “most scrupulous non-intervention in 
Spanish internal affairs.”” New York Times, Jan. 14, 1937. Passports were stamped “not 
valid for travel in Spain’’; the restriction did not extend to doctors, nurses and others with 
exceptional missions. 
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new passports; but they will probably not otherwise be punished for violating 
the representations in their applications. Original intent to evade is hard to 
prove to a jury. And unless they took an oath of allegiance to the govern- 
ment they served, they did not forfeit their citizenship under American law. 
In view, however, of the dangers to which such unneutral conduct exposes the 
United States, and the attractions of supposedly ideological and other conflicts 
to impetuous Americans, it may be well to amend the Neutrality Act of 1937 
by an express provision to the effect that such unneutral service shall produce 
a loss of American citizenship, or at the very least a complete loss of American 
protection. 

At the present time, whether on humanitarian or other grounds, diplomatic 
protection is not entirely lost. While such Americans are necessarily exposed 
to the military risks they encounter,* and while the United States will not 
usually advance any claim for their salaries or for compensation for supplies 
or unneutral aid Americans may have furnished a foreign government, this 
Government has on occasion interposed to secure an observance of the rules of 
war or a mitigation of a harsh penalty or a right to a fair trial.5 The diplo- 


‘ Even noncombatant foreigners are exposed to the risks of their location, whether in civil 
or international war. Secretary Bayard in 1888 maintained: “It is the duty of foreigners to 
withdraw from such risks and if they do not, or if they voluntarily expose themselves to such 
risks, they must take the consequences.’’ Moore’s Digest, VI, 963. This was the position 
assumed by the United States toward foreigners in the Civil War. It has been maintained 
by international arbitration. Gelbtrunk (United States) v. Salvador, For. Rel. 1902, 873, 
878; cf. Lord Grenville’s reply to British subjects resident in France who protested against 
requisitions during the Franco-Prussian War. Atlay’s Wheaton, Sec. 151, j; Phillimore, 
International Law, II, 6. It is not easy to account for the recent announcement (Feb. 25, 
1938) that American citizens in China are under “no obligation whatsoever to take precau- 
tionary measures” against their injury by the contending armed forces, and that “if Amer- 
ican nationals or property are injured in consequence of the operations of Japanese armed 
forces, the United States will be compelled to attribute’ to Japan “responsibility for the 
damage.”’ The basis for such responsibility would seem to rest on grounds outside the law. 
In the case of the Juragua Iron Co. v. United States, 212 U. 8. 297 (1909), a claim against 
the United States by an American corporation whose property in Cuba had been burned and 
destroyed by order of General Miles because it was thought that it might contain fever germs, 
the Supreme Court remarked that the property in Cuba had the status of ‘“‘enemy’s property 

. subject under the laws of war to be destroyed whenever, in the conduct of military 
operations, its destruction was necessary for the safety of our troops or to weaken the power 
of the enemy.” For further precedents on this point, cf. Moore’s Digest, VI, 883 et seq.; 
Borchard, Diplomatic Protection of Citizens Abroad, 246 et seg. Nor would the position 
be any different if it were contended, erroneously, that there is no state of war in China, for 
the United States disclaimed responsibility for the injuries inflicted during the bombard- 
ment of Greytown in 1854 and the attack on Vera Cruz in 1914. 

5 Cf. Carroll (Great Britain) v. United States, where the penalty for seditious conduct was 
remitted to expulsion; Santangelo (United States) v. Mexico, April 11, 1839, Moore’s 
Arbitrations, 3333; Dubos (France) v. United States, Jan. 15, 1880, ibid., 3319. Cf. case of 
Orton W. Hoover, American aviator, arrested in 1930 while allegedly aiding the Brazilian 
Government forces against the Vargas revolution, and arrested again in 1932 while allegedly 
helping the SAo Paulo militia in an abortive rebellion against Vargas. The Department of 
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matic interposition of Secretary Knox on behalf of the Nicaraguan widows of 
Cannon and Groce, two American adventurers who had joined the Estrada 
rebel forces against Zelaya and were executed when captured, was unusual 
and was probably not uninfluenced by political hostility to Zelaya; ® whereas 
Great Britain withdrew its protection from Arbuthnot and Ambrister 
who had stirred up the Blackfeet Indians in the Florida campaign of General 
Andrew Jackson, and after summary trial by a military court were shot for 
“levying war against the United States.”7 Except for a concrete national 
interest that needs defense, it would seem preferable not to create a diplomatic 
issue out of an injury to an American citizen who has violated his neutral 
obligations, even if not the letter of the existing neutrality statutes. 

When such an American citizen is killed or wounded in the course of military 
service, no claim is advanced—and it would seem to make little difference 
whether he was serving with the constituent government or with the rebels or 
on either side in an international war. But when he is captured, there has 
been a disposition to encompass his release and return to the United States, or 
at least to see that the rules of war are observed in his behalf. Where he is 
not discriminated against as an American citizen, the question arises whether 
this is not an inadvisable intervention and whether diplomatic protection 
should not be completely withdrawn. If Gibbon had been brought down 
and captured by the Japanese, should the United States have protested against 
his punishment under the criminal law of Japan rather than the laws of war, 
assuming that Japan, like France, punished a neutral who fought against the 
state? ® While it is now practically universally admitted that a state may 
punish a foreigner for a crime committed abroad against the safety of the 


State undertook to obtain Hoover’s release. N. Y. Times, Nov. 6, Nov. 7, Nov. 14, 1930; 
Oct. 21, 1932. Case of Lieutenant Commander Harold F. Grow, held prisoner by Peruvian 
junta. N. Y. Times, Aug. 27, Aug. 31, Sept. 11, 1930, Jan. 13, 1931. Case of Harold B. 
Dahl, American aviator who was arrested by the Franco forces. The Department of State 
undertook to prevent the death penalty. N.Y. Times, Sept. 3, 1937, and Sept. 4, 1937. The 
Department makes inquiries concerning the whereabouts and welfare of prisoners in the 
Spanish civil war. N. Y. Times, June 1, 1938. In a press conference June 7, President 
Roosevelt threatened to revoke the licenses of American airplane pilots who enlisted in 
revolts against established governments abroad. He seems to make a distinction between 
civil wars and international wars. N. Y. Times, June 8, 1938. 

6 This Journal, Vol. 4 (1910), 674; for Secretary Knox’s note see ibid., Supplement, 1910, 
p. 249. 

7 Mr. Rush, Minister at London, to Mr. Adams, Secretary of State, Jan. 25, 1819, Moore’s 
Digest, VI, 621. Halleck, International Law (London, 1908), II, 200. 

8 The French Code d’ Instruction Criminelle, Arts. 5 and 7, and the Criminal Code, Arts. 76, 
77, 83-85. One of the crimes against “the security of the state” includes plots and intrigues 
directed toward facilitating the entry of enemies into French territory and assistance to the 
enemies of France. Travers, Le droit pénal international, I, 519. Gargon, Code pénal 
annoté, Art. 76, No. 3, quoted in Harvard Research in International Law, Jurisdiction with 
Respect to Crimes, Dickinson, Reporter, this JouRNAL, Supp., Vol. 29 (1935), p. 559 and 
cases cited p. 558. It is not entirely clear from the French decisions that criminal punish- 
ment is visited on such a neutral serving the enemies of France, but it might be. 
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state °—as distinguished from a crime committed against a citizen—and 
while it would be illegal to deal with nationals of the enemy state in military 
service under the penal code instead of the rules of war, is it certain that a 
neutral, intervening voluntarily in a foreign war, is entitled to the same con- 
sideration? Would a state whose penal code thus undertook to punish 
foreigners, violate international law? It seems doubtful. 

That leaves remaining then only the question whether such power to punish 
for an exterritorial offense against the state is exhausted when the unneutral 
military service has terminated. We may pretermit the point that Japan 
exercises extraterritoriality in China. Would not Gibbon have violated the 
penal laws of Japan and be subject to punishment, even though his service in 
China had terminated? It may be assumed that no international offense was 
committed by taking him off a British vessel that had come to rest in a 
Japanese port. And would Japan have acted illegally if it had arrested 
him on proof that he was on his way to China to serve in the forces against 
Japan? 

These and similar questions are likely to arise if it becomes a common 
practice for Americans to engage in foreign military service against countries 
or governments with which their own country is at peace. Penal codes may 
undertake to extend their jurisdiction to cover such offense against the security 
of the state, and we shall then be faced with the question whether such assump- 
tion of jurisdiction involves any violation of international law. 

Epwin BorcHarpD 


CAN CIVIL WARS BE BROUGHT UNDER THE CONTROL OF INTERNATIONAL LAW? 


It is well established that civil wars, in the sense of internal struggles by 
different factions to obtain control of the government of the same territorial 
area, belong within the class of domestic questions which are outside the 
control of international law. According to the theory that a “sovereign 
state” retains jurisdiction over all matters which it has not by custom or by 
specific agreement yielded to the regulatory authority of the community of 
nations, the existence of a civil war is a problem for the state itself in the 
exercise of its “sovereignty”. The community of nations may not pass upon 
the circumstances which led to the outbreak of the insurrection or rebellion; 
it may not inquire into the reasons for the breakdown of the constitutional 
machinery of the state; above all, it may not suggest a basis of agreement 
between the parties by which the war might be brought to an end. Third 
states may not so much as resort to the procedure of good offices and media- 
tion, which of all the procedures for the peaceful settlement of international 
disputes interferes least with traditional sovereign rights. 

The principle that there is no right of intervention on the part of the com- 


* Harvard Research in International Law, Art. 7, loc. cit., 543 et seq., and excellent com- 
mentary thereunder citing statutory, judicial, scientific, and treaty authority. 
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munity of nations in a civil war, is not limited by the fact that there are rules 
regulating the recognition of insurgency and belligerency. For these rules 
bear not upon the right of the community of nations to control in any way the 
relations of the belligerent factions with each other, but merely the relations 
of third states with each faction individually. Quite obviously the existence 
of civil war will affect the trade of third states with those sections of the 
country which are the theater of war; and it may also affect the personal and 
property rights of citizens of third states who happen to be within the area of 
warfare. In consequence international law has prescribed more or less defi- 
nitely the conditions under which recognition may be given by third states to 
the belligerency of the faction in rebellion against the de jure government; 
and the act of recognition brings into operation the traditional law of neutral- 
ity applicable to formal war between independent states. But neither the 
law of recognition nor that of neutrality consequent upon it involves any 
right on the part of the community of nations to set in motion the procedures 
of pacific settlement applicable to war between two separate states. Nor 
is there any provision in the Covenant of the League of Nations bearing upon 
the rights or obligations of members of the League in the event of civil war as 
distinct from public international war. 

The failure of international law to develop any general rule expressing the 
right of the community of nations to intervene between the parties to a civil 
war was naturally accompanied by the assertion on the part of individual 
states of a right to take the law into their own hands. The result was that 
the nineteenth century witnessed numerous interventions on the part of third 
states to promote the success of one faction or the other. The members of 
the Quadruple Alliance, for example, saw in the revolutionary movements fol- 
lowing the Congress of Vienna a menace to their national interests, and they 
set forth in the Protocol of Troppau their intention to assist legitimate gov- 
ernments when threatened with revolutionary liberal movements. Belief 
in democracy and constitutionalism took on in those days something of the 
religious fervor associated in these latter days with fascism and communism. 
How long, it was argued, could absolute monarchy hold its own within its 
national boundaries if neighboring states were to come under the control of 
democratic governments based upon some pretended will of the people ex- 
pressed in written constitutions? The only protection for the existing order 
was for the monarchs to accept the principle of mutual assistance and to lend 
their aid to their fellow monarchs to suppress uprisings against their authority. 
It is an academic question whether out of these conditions there developed 
something that might be called a “right of intervention” on the part of indi- 
vidual states whose national interests appeared to them to be menaced by 
revolutionary liberalism. The United States entered at the time a strong 
dissent against the acceptance of such a principle as part of international law; 
and the subsequent development of constitutional governments resulted in its 
complete abandonment a generation or two later. 
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What we have been witnessing in Spain for the past two years is in a broad 
way a reversal of the earlier revolt of liberalism against monarchical legiti- 
macy. For this time it is the conservative groups that are the rebels; it is 
the army and the propertied interests that are questioning the authority of 
the de jure government; and in their challenge to the constitutional régime 
they are receiving the support of clericals who have normally been on the side 
of the established order. It is in its social aspects a war of class against class, 
not a war of geographical section against geographical section, as in the case 
of the Civil War in the United States. Its international repercussions are due 
to the fact that the Communist Government of Russia finds a national interest 
in the success of the radical elements in control of the de jure Government of 
Spain, while the Fascist Governments of Germany and Italy on their part look 
upon the establishment of a radical régime in Spain as a menace to their own 
national safety. At the same time, while other neighboring governments 
have refrained from taking official action in favor of one side or the other, they 
have found it difficult to restrain their citizens from taking sides and they 
have witnessed within their own boundaries a sharpening of the alignment of 
class against class which has had disturbing effects upon their domestic peace. 

What constructive solution can be found for this new problem of interna- 
tional relations which, unless it be solved, threatens to become more and more 
dangerous during the coming years? The solution by way of collective non- 
intervention, while in principle more in accord with the traditions of interna- 
tional law, has in practice presented difficulties which have made it impossible 
of realization. The London Non-Intervention Committee simply could not 
restrain the several totalitarian governments from giving aid to the side whose 
success seemed vital to their interests; with the result that the civil war in 
Spain has been perilously near to being the prelude to international war. 
The practical failure of collective non-intervention is paralleled by its in- 
herently immoral evasion of community responsibility. 

Is there a solution by way of collective mediation between the parties in 
conflict? Could collective intervention have succeeded where collective non- 
intervention has failed? In theory it would seem that there should be princi- 
ples of law applicable to civil war just as there are principles of law applicable 
to conflicts between individuals within national boundaries and to conflicts 
between nations, although these last are not being successfully applied at the 
present moment. That the issues involved in civil war may be exceedingly 
complex is obvious enough. No better illustration could be found than in the 
case of Spain itself. But the complexity of issues bears merely upon the 
difficulty of applying principles, not upon the principles themselves. What 
might those principles be? 

It may doubtless be taken as a starting point that the government in power 
under the constitution of the state should have a prima facie claim to the 
support of the community of nations in any procedure of mediation. What 
more would be needed to give to a de jure government an absolute claim for 
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support from the community of nations? Clearly such a government must 
be prepared to respect certain fundamental rights of individuals and of 
minorities. The suggestion that majorities, assuming that the de jure govern- 
ment constitutes a majority, can do no wrong is no more tenable in the case 
of democracies than in the case of totalitarian governments. The progress of 
law in constitutional governments has consisted in self-imposed restraints, by 
which even majorities may not encroach upon a reserved field of fundamental 
privileges and immunities which are so vital to the individual that his con- 
tinued acquiescence in democratic processes is conditioned upon them. 

Is it possible to formulate such a body of privileges and immunities, such a 
charter of fundamental rights, that might be used by the organized community 
of nations as a basis of mediation between the parties to a civil war? And 
what sanctions, positive by way of active assistance or negative by way of 
cessation of trade, might be devised in the event that one party to the civil 
war was willing to accept the mediation of the community of nations and the 
other refused? Any attempt to answer such questions in detail would make 
it clear at once how complicated the issues are; and the fact that there are to- 
day within the community of nations a number of totalitarian governments 
possessing a unity of national sentiment in favor of a particular class ideology 
would unquestionably obstruct the effort to secure an agreement as to the 
procedure to be followed, and the basis upon which the mediation might be 
carried out. The whole idea might be dismissed as utopian, as visionary as 
a “castle in Spain”, if it were not that conditions indicate that civil wars of the 
kind in Spain are likely to increase rather than diminish unless the issues 
underlying them are met constructively rather than by a resort to force. 

The method by which the United States has met the problem within the 
scope of its federal constitution is suggestive, if not sufficiently parallel to the 
international problem to permit inferences to be drawn from it. In accord- 
ance with Section 4 of Article IV of the Constitution, the United States (using 
the plural) “shall guarantee to every State in this Union a republican form of 
government, and shall protect each of them against invasion; and on applica- 
tion of the Legislature, or of the Executive (when the Legislature cannot be 
convened) against domestic violence.” The guarantee of a popular form of 
government is absolute; and on that basis the Union pledges itself to protect 
the de jure government of a State against domestic violence. It is somewhat 
disconcerting to find that the Supreme Court, in the case of Luther v. Borden 
(7 Howard, 1), felt that it could not question the “republican” character of a 
government which was in fact aristocratic rather than popular. But that situ- 
ation soon corrected itself; and with the adoption of the Fourteenth Amend- 
ment a new development was added to Article IV in the application to the 
individual States of a Federal charter of fundamental rights of life, liberty 
and property. As things now stand, the right and the obligation of the 
Federal Government to intervene on the side of the de jure government in the 
event of domestic violence within a particular State are contingent upon the 
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conformity of the laws of the de jure government with the guarantees, both in 
respect to individuals and in respect to minorities, set forth in the Fourteenth 
Amendment and in the numerous decisions of the Supreme Court interpreting 
it. But one must climb the mountain of hope and prophecy to get a vision of 
an international law incorporating the principles and the procedure of the 
Fourteenth Amendment. C. G. FENwick 


THE LITVINOFF ASSIGNMENT AND THE GUARANTY TRUST COMPANY CASE 


The Supreme Court of the United States has again found it unnecessary to 
deal with the underlying legal situations which have arisen from the Soviet 
nationalization decrees and the subsequent recognition of the Soviet Govern- 
ment.! In the instant case,” the facts were that the Imperial Russian Govern- 
ment opened a bank account with the Guaranty Trust Company in 1916. In 
July, 1917, during the incumbency of the Provisional Government of Russia 
which was recognized by the United States, Mr. Serge Ughet, Financial 
Attaché of the Russian Embassy in the United States, deposited five million 
dollars in that account. Four months later the Provisional Government was 
overthrown and the Soviet Government came into power. The subsequent 
course of events, with the continued recognition by the United States of Mr. 
Bakhmeteff and Mr. Ughet as the diplomatic representatives of Russia until 
the recognition of the Soviet Government in 1933, are familiar. Under the 
Litvinoff Assignment, so-called,? the United States brought suit against the 
Guaranty Trust Company in 1934 to recover the balance of the account of 
the Russian Government, a demand for the same having been refused. The 
Trust Company moved to dismiss the complaint on the ground that the re- 
covery was barred by the New York six-year statute of limitations. The 
principal question of international law presented was whether a local statute 
of limitations applied to a suit brought by a foreign sovereign. The District 
Court held that it did; the Circuit Court of Appeals, Second Circuit, held that 
it did not; ° the Supreme Court held that it did.6 The United States argued 
that even if the Soviet Government was barred by the statute of limitation, 
the United States was not. The Supreme Court properly held that “the 


1 See this JourRNAL, Vol. 31 (1937), pp. 481, 484. 

2 Guaranty Trust Company of New York v. The United States, No. 566, October Term, 
1937 (58 Sup. Ct. 785; 303 U. S.—). 

3 This JOURNAL, Vol. 28 (1934), pp. 90 and 545; zd., Supp., p. 10. 

‘The Guaranty Trust Company alleged that it made an unqualified repudiation of 
liability on the account in 1918 when it applied the balance in the account as credit against 
indebtedness alleged to be due it by the Russian Government as a result of the latter’s seizure 
of accounts of the Trust Company in Russian banks. Under New York law, the statute of 
limitations would run from the date of such repudiation. The District Court in an unre- 
ported opinion found that such repudiation was proved. 

5 United States v. Guaranty Trust Co. of New York (1937), 91 Fed. (2d) 898. 

6 Since the Circuit Court of Appeals had not passed on the question of the repudiation, the 
case was remanded to that court “for further proceedings in conformity with this opinion.” 
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United States never acquired a right free of a preéxisting infirmity” and that 
the rule nullum tempus occurrit regi was therefore not applicable. 

The decision of the Supreme Court on the principal point is believed to be 
sound, but neither the opinion of the court nor the briefs of the parties reveal 
a profound understanding of international law which the same court has often 
declared to be part of the law of the land. The court’s theory in this case is 
that a foreign sovereign suing in a domestic court does so as a matter of 
comity and not of right; that the sovereign plaintiff must conduct its suit in 
accordance with the procedural rules of the forum; that the statute of limita- 
tions is a part of those procedural rules; and that, accordingly, the foreign 
sovereign must bring its suit within the statutory period. These are sound 
propositions,’ even though a contrary rule might be reached by continental 
European courts which hold that statutes of limitations are substantive and 
not procedural as they are considered to be in the United States. The view 
of the forum on this question should undoubtedly prevail, since the essential 
point is the use of the remedies of the forum by the foreign sovereign. How- 
ever, in reaching its conclusion on this question, the Supreme Court starts 
from the erroneous proposition that a foreign sovereign’s immunity from a 
suit in which it is sought to be made a defendant also rests upon comity. 
The court relies upon the familiar cases of The Exchange and The Pesaro and 
the more recent case of The Navemar. It shows no appreciation of the fact 
that the rule of immunity has been accepted by the courts of practically all 
countries and can clearly be shown to rest upon international law.® 

It may be pointed out that the Government’s brief fails to make the most of 
its opportunities for arguing that the statute of limitations is not one of the 
procedural rules to which the foreign sovereign plaintiff must bow. This 
failure is due to an apparent unwillingness to deal with the point squarely as 
one of international law which, in the absence of any direct judicial precedent, 
needed to be argued on principle. Circuit Judge Swan’s suggestion in the 
opinion of the court below that rules regarding counter-claims and the like 
relate to procedure after the sovereign has sought the aid of the court, while 
the defense of limitation refers to something occurring prior to the resort to 
the court, is ingenious but not convincing. 

The Government pressed the quite indefensible argument that the unfortu- 


7See Research in International Law, Harvard Law School, Draft Convention on Com- 
petence of Courts in Regard to Foreign States, this JourNAL, Supp., Vol. 26 (1932), p. 455 ff. 
This draft convention is not directly cited in the opinions or in the briefs. 

8 Cheatham, Dowling and Goodrich, Cases and Materials on Conflict of Laws, p. 371. 
This distinction is not appreciated in either brief where the decision of the French Court of 
Cassation in Gouvernement espagnol c. Veuve et Heritiers d’ Aguado is discussed. 

® See Harvard Research Draft, op. cit., p. 527 ff. The brief of the petitioner, while learned, 
is not persuasive in endeavoring to suggest that the rule of immunity is “‘of fairly recent 
development in our law.”’ A contrary rule “in the middle ages’’ does not militate against 
the establishment of a customary rule of international law through the course of the last 
hundred years. 
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nate doctrine of retroactivity of recognition 1° should be applied so as to 
nullify the recognition of the diplomatic representatives of the Provisional 
Russian Government, thus supporting the argument that since an unrecog- 
nized government may not sue, the statute of limitations would not run 
against the Soviet Government during the period of its disability to sue. Al- 
though the court does not forsake the doctrine of retroactivity, it fortunately 
was unwilling to carry it to this extreme. The court properly points out that 
“the rights of a sovereign state are vested in the state rather than in any 
particular government which may purport to represent it” and that the courts 
must follow the executive branch of the government in determining who is the 
recognized representative of the state. The court indicates its approval of 
the distinction between acts of a foreign government “within its own territory 
prior to recognition, and the effect upon previous transactions consummated 
here between its predecessor and our own nationals.” 14 

The Government in its brief also argued that under the doctrine of the 
Belmont case,!* the Litvinoff Assignment must be deemed to have superseded 
any conflicting state law or policy, including a state statute of limitations. 
The court soundly argues that the international agreement does not bear such 
an interpretation in this respect, but it continues with the unnecessary and 
unsound dictum that “Even the language of a treaty wherever reasonably 
possible will be construed so as not to override state laws or to impair rights 
arising under them.” 3% 

The briefs of both parties endeavor to utilize cases before international 
tribunals in which it has been held that a state in pressing the claim of its 
national is not barred by a statute of limitations of the defendant state but 
may be barred by laches. Neither brief reveals an understanding of the 
fundamental and elementary distinction between such cases and those in 
which a sovereign sues in a domestic court. It is perhaps significant that in 
citing the George W. Cook case before the United States-Mexican General 
Claims Commission, both briefs cite the Annual Digest of Public International 
Law Cases which contains a brief extract and summary, instead of the official 
volume of the Opinions of the Commissioners or even the full text in this 
JOURNAL.!4 

While, as already indicated, the basic conclusion of law which the court 
reached is believed to be sound, the factual situation is peculiar. The State 


10 See this JoURNAL, Vol. 31 (1937), pp. 481, 482. 

11 The court does not accept the theory of the Government’s brief that the Soviet Govern- 
ment’s repudiation of Mr. Bakhmeteff was an act within its own territory which should be 
retroactively validated by recognition. 

12 See this JoURNAL, Vol. 31 (1937), p. 481. 

13 For the sound basis of treaty interpretation, see Hyde, ‘‘The Interpretation of Treaties 
by the Supreme Court of the United States,” this JourNat, Vol. 23 (1929), p. 824. 

14 Vol. 22 (1928), p. 185. The petitioner’s brief gives Ralston’s Supplement as an addi- 
tional citation. 
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of Russia, precluded from bringing suit through an agent of its choice, was 
bound by the failure to act of an agent which it repudiated and who repudiated 
the authority of its actual government. The result is one of the many un- 
fortunate consequences of the unrealistic procedure followed by the Govern- 
ment of the United States in recognizing for sixteen years a non-existent 
government. Had the United States followed the more reasonable theory of 
recognizing that the Soviet Government was the Government of Russia, while 
refusing to establish diplomatic relations with it because of disapproval of its 
policies, many anomalies would have been avoided. 

It may also be noted that by accepting the Litvinoff Assignment, the Gov- 
ernment of the United States closed a channel through which—if the State of 
Russia be entitled to the moneys deposited with the Guaranty Trust Company 
—the funds involved in this case might have been recovered. Had the Soviet 
Government been the plaintiff in this action and been barred by the New 
York statute of limitations, the matter could have been pressed against the 
Government of the United States through diplomatic channels. The United 
States as assignee has no such recourse. Purr C, JEssuP 


ANGLO-IRISH ACCORD 


In the long history of effort to adjust Anglo-Irish relations, the understand- 
ings arrived at on April 25, 1938, seem likely to assume considerable impor- 
tance. Surely, if only the very recent phase of these relations be taken into 
account, the wholesome effect of the settlement may be appreciated. 
Irish refusal in the matter of land annuities, British denial to Irish products 
of benefits allowed to goods from other members of the Commonwealth 
under the Ottawa agreements, and Irish retaliation in the form of duties 
and export bounties, had brought about a tension which lasted for nearly six 
years. During the period came such legislation in Ireland as the External 
Relations Act, 1936, the convening of an Imperial Conference (in 1937) 
from which the Irish Free State was conspicuously absent, and finally, the 
end of the Irish Free State and the emergence under a new Constitution, 
effective December 29, 1937, of an entity which is no longer called Saorstat 
Eireann but Eire, and which has an elected President and no Governor 
General. The easing of tension between Eire and the United Kingdom in 
a rational, legal manner is reassuring at a time when resort to violence in 
international relations is not unknown, and when threats of greater violence 
are widely heralded. 

In form as well as substance, the new arrangement presents valuable 
material for observers of international legal relations. There are three 
agreements which have a joint preamble.'! By the first, Great Britain will 
transfer to Eire by the end of the current year Admiralty property and 
rights at the three fortified harbors, Berehaven, Cobh (Queenstown), and 


1 Texts are in Cmd. 5728. 
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Lough Swilly, which have been held under the Anglo-Irish Treaty of 1921.2 
By the financial agreement, Eire will pay to the United Kingdom £10,000,000 
in full satisfaction of ‘‘all financial claims of either of the two Governments 
against the other arising out of matters occurring before the date of this 
Agreement.”’* By the trade agreement, Eire will secure as favorable treat- 
ment as the Dominions receive for their products under the Ottawa agree- 
ments, some British goods will enjoy free entry into Ireland, and the economic 
war will be terminated with the relaxation of the barriers which had been 
erected in Ireland especially against British products. The detailed applica- 
tion of the plan will proceed with reasonable flexibility, which will allow the 
British to safeguard the stability of prices of agricultural products, will per- 
mit Eire to protect new industries (particularly through the agency of her 
Prices Commission), and will protect both parties against dumping. The 
agreement, which is to run for three years, contains a mild form of revision 
clause in Article 18: 

Should either Government come to the conclusion that the objects 
of this Agreement are not being attained in any particular respect, or 
that a change of circumstances necessitates a variation in its terms, 
the other Government, upon receiving a notification to that effect, 
will enter immediately into consultation with the first Government, and 
both Governments will use every endeavour to find an equitable solu- 
tion of the matter. 


That the significance of the understanding transcends the sum of the 
separate provisions, seems clear. A motion ratifying the agreements was 
carried without a division in the Dail, and the Parliament at Westminster 
promptly passed the Eire (Confirmation of Agreements) Bill. In view of 
the progress which Eire has made toward full statehood, there is not likely 
to be serious question as to whether these are really international under- 
takings, such as was raised with respect to the Anglo-Irish Treaty of 1921.4 
Called an “‘historic appeasement,” > the accord is reported to have been 
enthusiastically received in both countries. It leaves open one large polit- 
ical question—that of partition—which Mr. de Valera continues to hold up 
as of primary importance and as the ‘“‘sole remaining obstacle to a final 
reconciliation between the peoples of the two countries.’”’® The Irish 

2 26 League of Nations Treaty Series, 10-18. Arts. 6 and 7 of this treaty and the annex 
thereto are expressly abrogated. With the transfer under the new agreement will be 
handed over buildings, magazines, emplacements, instruments, and fixed armaments with 
ammunition therefor. 

3 The amount of claims thus to be satisfied has been estimated at about £100,000,000. 
The agreement does not affect the liability of Eire to continue payment of £250,000 a year 
for property damage, under the agreement of Dec. 3, 1925, nor inter-governmental payments 
in respect to unredeemed bank notes, withdrawal of United Kingdom silver coin from Eire, 
trustee savings banks, and double taxation. 

‘ Correspondence published in 27 League of Nations Treaty Series, 449-450. 

5 Manchester Guardian Weekly, April 29, 1938, p. 321. 

6 The Times (London), April 27, 1938, p. 11. 
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leader has assured his countrymen that the new agreements can cause no 
obstacle or delay to Ireland’s becoming a completely sovereign and indepen- 
dent state.’?. In England the Opposition have not failed to suggest rumors of 
a secret understanding for reunion of the two parts of Ireland (as to which, 
however, Prime Minister Chamberlain gave a categorical denial),* and to 
imply that Ireland might in a future war be an ally of Great Britain at the 
price of union with Ulster.? From the other side, in a strongly convincing 
opinion, Mr. de Valera has said, in reply to suggestions that Irish neutrality 
might have been sacrificed, that, whether England willed it or not, force of 
circumstances would make her an ally of Eire in the event of war.!° He has 
given assurance that the fortified harbors, which he says will be strengthened 
and modernized by Eire, will not be used as a base for attack upon Great 
Britain. 

The application of the contractual provisions is to go on with a maximum 
of consultation. The putting into effect of the agreements should have 
the effect of permitting a natural flow of trade, and may well furnish an 
illustration of the successful operation of treaty arrangements which are 
motivated by mutual respect and consideration, and which are in line with 
realism. RosBert R. WILSON 


THE EXPORT OF ARMS TO GERMANY AND THE TREATY OF BERLIN 


Recently the Department of State has been subjected to criticism in the 
public press? on the ground that by permitting the export of arms to Ger- 
many, there is committed a violation of the Neutrality Act of 1937, which 
prohibits the grant of export licenses for arms, ammunition and implements 
of war where such export would violate a “treaty to which the United States 
isa party.” It was assumed by the critics that the United States was bound 
by Article 170 of the Treaty of Versailles, supposedly incorporated by refer- 
ence in the Treaty of Berlin, by which the “importation into Germany of 
arms, munitions and war materials of every kind shall be strictly prohibited.” 

The critics adduced in their support the fact that in September, 1934, the 
Department of State had in a press release published a letter of 1933 to an 
airplane manufacturer in which the opinion was expressed that the export of 
military aircraft to Germany would be a violation of Article 170 and hence 
of Germany’s “treaty obligations to the United States.” An editorial in this 
JOURNAL,” and an analytical article by Mr. Edmund W. Pavenstedt,* now of 


™The Times (London), April 28, 1938, p. 14. 

§Jd., May 6, 1938, p. 8. 

*Td., May 6, 1938, p.9. In the course of his remarks, Mr. Churchill referred to Southern 
Ireland as a state which was an “undefined and unclassified anomaly,” and said that no one 
knew what its juridical and international rights and status were. 

0 Td., April 30, 1938, p. 14. 

1 Pearson and Allen in “Washington Daily Merry-Go-Round,” May 13, 1938. 

? This JourRNAL, Vol. 29 (1935), p. 286. 

*“German Rearmament and United States Treaty Rights,’ 44 Yale L. J. 996 (1935). 
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the Department of Justice, undertook to demonstrate that the clauses dealing 
with the disarmament of Germany, Part V of the Treaty of Versailles, in 
which Article 170 is included, had never been deemed among the “rights, 
privileges, indemnities, reparations or advantages,” which the Knox-Porter 
Resolution, the forerunner of the Treaty of Berlin, was designed to preserve 
for the benefit of the United States and its citizens. Senator Knox, the 
draftsman, considered that these provisions include “those parts which will 
provide compensation of our citizens for the losses they suffered because of 
the war, and those parts which will assure them equality of treatment with 
the nationals of the most favored nation in all matters pertaining to residence, 
business, profession, trade, navigation and commerce.” * The most liberal 
construction cannot read into such benefits or advantages any reference to 
the disarmament of Germany.® 

The draftsmen of the Treaty of Versailles, as the record shows, did not 
contemplate the perpetual disarmament of Germany, nor have the govern- 
ments most vitally interested acted on any such assumption. On February 
3, 1935, Great Britain and France undertook to release Germany from the 
obligations of Part V of the Treaty of Versailles on certain conditions. The 
United States, it is understood, was not consulted, nor was its consent asked 
or given. Since then, both Great Britain and France have supplied muni- 
tions to Germany, and would doubtless deny that they were violating the 
Treaty of Versailles. German disarmament, moreover, was conditioned 
upon a general limitation of armaments which has not occurred. It would 
therefore be extraordinary that a provision of the Treaty of Versailles which 
has fallen of its own weight and whose obsolescence has been acquiesced in, 
voluntarily or obligatorily, by Great Britain and France and others, should 
now be deemed to bind the United States. 

But even if the disarmament provisions of the Treaty of Versailles should 
be deemed to have been once applicable to the United States, the fact is that 
the United States concluded a treaty with Germany, December 8, 1923, which 
provided that “Each of the high contracting parties also binds itself uncondi- 
tionally to impose no higher or other charges or restrictions or prohibitions 
on goods exported to the territories of the other high contracting party than 


459 Cong. Rec. 6565 (May 5, 1920). 

5 For a similar reason, the decisions of American courts which casually assumed that the 
Versailles prohibition on German nationals to question the war measures of the Allied 
Powers was an “advantage” to which the United States laid claim under the Treaty of 
Berlin, are believed to be erroneous. United States v. Chemical Foundation, 272 U. S. 1, 
11 (1926); Lange ». Wingrave, 295 Fed. 565 (D. C., S. D. La. 1924); Munich Reinsurance 
Co. v. First Reinsurance Co., 6 Fed. (2d) 742 (C. C. A. 1925); Klein v. Palmer, 18 Fed. 
(2d) 932 (C. C. A. 2nd, 1927). The broad reservoir of “rights, privileges, indemnities, 
reparations or advantages” needed identification and specification by the Executive, for the 
question whether a treaty or article thereof is or is not in force as to the United States is in 
first instance a political question. The meaning of a treaty admittedly in force presents a 
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are imposed on goods exported to any other foreign country.” (Art.7, para. 3.)° 

This treaty came into force in 1925, and obviously supersedes the pro- 
hibition of Article 170 of the Treaty of Versailles. In its nondiscriminatory 
provision, it remained in force until 1935, when the United States felt that 
German discriminations against American trade warranted an abrogation of 
these provisions; whereupon, by treaty between the two countries, the above- 
quoted article, among others, was terminated.? 

But this termination by no means revived Article 170 of the Treaty of 
Versailles. Even before 1935, the British, French and other governments 
had resumed the trade in aircraft and other arms with Germany,’ and appar- 
ently decided to regard Article 170, and, indeed, probably the whole of Part 
V, as abrogated sub silentio. This seems the only practical solution of the 
problem and represents a common method of terminating political treaties. 

From whatever point of view the matter be regarded, therefore, the sugges- 
tion that the United States is bound by Article 170 of the Treaty of Versailles, 
or is violating the Neutrality Act by not preventing the sale of aircraft or 
arms to Germany, seems devoid of any legal foundation. 

EDWIN BorcHARD 


THE PROPOSED INTERNATIONAL CRIMINAL COURT 


The possibility of creating an international criminal court has been bruited 
at various times during the past two decades. At the Peace Conference in 
Paris in 1919, a Commission on the Responsibility of the Authors of the War 
and on the Enforcement of Penalties suggested the creation of an ad hoc in- 
ternational “high tribunal” to deal with four categories of “violations of the 
laws and customs of war and of the laws of humanity.”! The suggestion 


644 Stat. L. 2137. A similar provision is to be found in Art. 5 of the Treaty with Japan 
of 1911 (Malloy, III, 79). It serves, in addition to the ordinary obligations of neutrality, 
to prevent any discrimination in the export of commodities, including any official discour- 
agement of such export, to Japan. Recently, the State Department has been adjured by 
numerous groups to embargo arms to Japan alone. Under law and the treaty, this cannot 
be done. The Neutrality Act can be enforced, for, of course, there is a state of war in 
China and has been since July, 1937. Cf. New York Times editorial, June 15, 1938. The 
suggestion [8 Amer. Law School Rev. 1226 (April 1938)] that because diplomatic relations 
between the belligerents have not been severed — they now have been — or because war 
has not been declared, or because neutrality proclamations have not been issued, or be- 
cause the parties choose not to admit that it is a war, therefore, it is not a state of war, is 
disingenuous. “If the law supposes that,’ said Mr. Bumble, “. . . the law is a ass, a 
idiot.” The law does not thus flout common sense. Kawasaki Kisen Kabushiki Kaisha of 
Kobe v. Bantham Steamship Co., May 26, 1938, London Times, May 27, 1938, p. 4. Per- 
haps physical war conditions in China are now such that the Neutrality Act should be per- 
mitted to take its course. Only a few of its provisions are mandatory. 

7 Treaty of June 3, 1935, U. S. Treaty Series, No. 897. 

8 Cf. 44 Yale L. J. 996, at 1021. 

1 The report of the commission was published in this JouRNAL, Vol. 14 (1920), pp. 95-154. 
See also James W. Garner, ‘‘Punishment of offenders against the laws and customs of war,” 
ibid., p. 70. 
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found no place in the treaties of peace of that period, but provisions were 
included in Article 227 of the Treaty of Versailles for a “special tribunal” to 
try the former German Emperor, the tribunal to be “guided by the highest 
motives of international policy, with a view to vindicating the solemn obliga- 
tions of international undertakings and the validity of international moral- 
ity.” These provisions proved abortive, yet they served to stimulate an in- 
terest in the development of an international criminal justice which found 
expression in various quarters. 

In 1920, the Commission of Jurists which met at The Hague to prepare a 
draft of the Statute of the Permanent Court of International Justice adopted 
a voeu recommending the creation of a separate High Court of International 
Justice, “competent to try crimes constituting a breach of international pub- 
lic order or against the universal law of nations.” ? This voew may not have 
represented a very firm conviction of some of the members of the Committee 
of Jurists.* It was not received with enthusiasm by the Council of the League 
of Nations; * it failed to elicit any resolution in the First Assembly, but the 
Third Committee of the Assembly expressed the view that “there is not yet 
any international penal law recognized by all nations, and that, if it were 
possible to refer certain crimes to any jurisdiction, it would be more practical 
to establish a special chamber in the Court of International Justice.” ® 

In non-official circles, however, the idea was received with some hospitality 
during the years following 1920. Meeting at Buenos Aires in 1922, the Inter- 
national Law Association went on record after an enlivened debate as favor- 
ing the creation of an international criminal court, and envisaged the drafting 
of a proposed statute for it; ® a draft submitted to the Association at Stock- 
holm in 1924 was referred to a committee,’ and favorable action on it was 
taken at Vienna in 1926.8 Meanwhile, the Interparliamentary Union had 
given some consideration to a proposal to confer criminal jurisdiction on the 


2 Proceedings of the Committee of Jurists, 1920, p. 748. 

$In 1921, following an address before the American Society of International Law by 
Professor Jesse Reeves on “International Criminal Jurisdiction,’’ Mr. Elihu Root, who had 
served as a member of the 1920 Committee of Jurists, is reported to have said: ‘“‘With refer- 
ence to the action of the Hague Committee of Jurists regarding the International Court of 
Justice, I would like to state that the committee did not recommend it. The project was 
submitted to the committee, and, I think, the last day of the session, or the day before, it 
was brought up by the president, Baron Descamps, of Belgium, but the committee did not 
consider it or discussit. They referred it to the Council for consideration without any action 
on the part of the committee. I doubt if there would have been a single vote in the commit- 
tee except that of the author of the project in its favor.” Proceedings of the American 
Society of International Law, 1921, p. 69. 

4 Procés-verbal of the 10th Session of the Council, 1920, pp. 181-2. 

5 Records of the First Assembly, Committees, p. 589. 

6 International Law Association, Report of the 31st Conference, 1922, p. 86. 

? Id., Report of the 33d Conference, 1924, pp. 74-111. 

8 Jd., Report of the 34th Conference, 1926, p. 183. The proposed “Statute of the Court” 
adopted by the conference is on pp. 130-142. 
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Permanent Court of International Justice, at its meeting in Washington in 
1925.9 An International Congress of Penal Law, held at Brussels in 1926, 
adopted a resolution favoring the exercise of criminal jurisdiction by an 
international court.!° 

More significant than this action by unofficial conferences, however, is the 
literature on the subject which appeared during the decade following 1920." 
For it reveals the spell which the idea of an international criminal court ex- 
ercised on many minds. 

Born of a different order of ideas is the plan for an international criminal 
court embodied in the convention opened for signature on November 16, 1937. 
Following the assassination of King Alexander I of Yugoslavia and the French 
Minister for Foreign Affairs at Marseilles on October 9, 1934,!° the French 
Government proposed to the Council of the League of Nations the adoption 
of “international measures” for the suppression of political crimes, including 
the creation of an international] criminal court,}* and on December 10, 1934, 
the Council set up a committee of experts to prepare a draft of a convention 
“to assure the repression of conspiracies or crimes committed with a political 
and terrorist purpose.” 14 This committee having worked over a period of 


9 Union Interparliamentaire, Compte rendu de la XXIII*° Conférence, 1925, pp. 46-50, 
75, 801. 

10 Actes du Congres International de Droit Pénal, 1926, p. 634. 

See also a report by a subcommittee, in Proceedings of the American Society of Interna- 
tional Law, 1922, pp. 69-71. 

11 Without attempting an exhaustive bibliography, mention may be made of the following: 
H. H. L. Bellot, “Za Cour permanente internationale criminelle,’’ 3 Revue internationale de 
droit pénal (1926), pp. 333-337; J. L. Brierly, ‘Do We Need an International Criminal 
Court?” 8 British Year Book of International Law (1927), pp. 81-88; M. A. Caloyanni, 
“The Permanent International Court of Criminal Justice,’’ 2 Revue internationale de droit 
pénal (1925), pp. 326-354, 3 id. (1926), pp. 492-515; Caloyanni, ‘‘La Cour criminelle interna- 
tionale,” 5 id. (1928), pp. 261-264; Donnedieu de Vabres, ‘‘La Cour permanente de Justice 
internationale et sa vocation en matiére criminelle,” 1 id. (1924), pp. 175-201; A. Lévitt, ‘‘A 
Proposed Code of International Criminal Law,’’ 6 id. (1929), pp. 18-32; V. Pella, La crimi- 
nalité collective des Etats et le droit pénal de l'avenir (2d ed., Bucarest, 1926), 360 pp.; Pella, 
“Rapport sur un projet de statut d’une Cour criminelle internationale presenté au Conseil de 
direction de l’ Association internationale de droit pénal,’’ 5 Revue internationale de droit pénal 
(1928), pp. 265-292; Phillimore, ‘‘An International Criminal Court and the Resolutions of 
the Committee of Jurists,” 3 British Year Book of International Law (1922-23), pp. 79-86; 
J. A. Roux, ‘‘A propos d’une Cour de cassation internationale,” 6 Revue internationale de droit 
pénal (1929), pp. 12-17; Roux, “‘L’entr’aide des états dans la lutte contre la criminalité,”’ 
Académie de droit international, 36 Recueil des Cours (1931), pp. 77-181; Q. Saldafia, “La 
justice pénale internationale,” 10 id. (1925), pp. 223-429; E. Vadasz, “‘Juridiction criminelle 
internationale,” 5 Revue de droit international, de sciences diplomatiques et politiques (1927), 
pp. 274-279; H. von Weber, Internationale Strafgerichtsbarkeit (Berlin: Diimmler, 1934), 
176 pp. 

122 Extradition of certain persons accused of this crime was refused by Italy on the ground 
that the crime was political, but they were convicted par contumacein France. See Hudson, 
Cases on International Law (2d ed., 1936), p. 946 n. 

18 League of Nations Official Journal, 1934, pp. 1731, 1839. 14 Idem, p. 1760. 
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several years, a diplomatic conference met at Geneva on November 1, 1937, 
with thirty-six states or members of the League of Nations represented.'5 

Two conventions were opened to signature on November 16, 1937: the Con- 
vention for the Prevention and Punishment of Terrorism was promptly signed 
by representatives of twenty states,!° and the Convention for the Creation 
of an International Criminal Court was signed by representatives of ten 
European states.1* Only states which ratify or accede to the first may ratify 
or accede to the second convention. Within a year after the deposit of seven 
ratifications or accessions to the latter convention, representatives of the 
ratifying or acceding states are to be convened by the Netherlands Govern- 
ment to fix the date for its entry into force; but that result is to be condi- 
tioned upon the entry into force of the Terrorism Convention, which is to 
take place ninety days after the deposit of three ratifications or accessions. 
After the entry into force of the convention, the representatives of the parties 
would also consider “all questions bearing on the establishment and the work- 
ing of the court,” with power to decide “what modifications are necessary in 
order to attain the objects of the . . . Convention.” Subsequent meetings of 
these representatives are also envisaged (Article 46). 

The proposed International Criminal Court would be permanent, with its 
seat at The Hague. It would consist of five judges and five deputy judges of 
different nationality (unless there are less than twelve parties to the conven- 
tion). The judges would be jurists of competence in criminal law, chosen by 
the Permanent Court of International Justice from among persons nominated 
by the parties; the regular term of the judges would be ten years. Only five 
members of the court would sit in any case. The Registry of the Permanent 
Court of International Justice would be asked to serve the new court, also. 
The salaries of the judges, on a fixed scale, would be payable by the states of 
which they are nationals. A “common fund” would be established for a 
special allowance to the Registrar, and for meeting “the costs of proceedings 
and other expenses involved in the trial of cases” (Article 44). 

The court would be set up for the trial of persons accused of an offense 
dealt with in the Terrorism Convention. Inter alia, the latter deals with the 
following offenses: (a) wilful acts causing death or grievous harm to heads 
of state or their spouses, or to persons charged with public functions (if they 
are made victims in their public capacity) ; (b) wilful destruction of property 
devoted to a public purpose; (c) wilful acts calculated to endanger life; 
(d) attempts to commit the foregoing offenses; (e) manufacture, supply, or 
possession of arms or explosives with a view to committing such offenses; 


18 The Final Act of the Conference was published in League of Nations Document, C.548. 
M.385.1937.V. All of the members of the League of Nations and ten states not members 
were invited to be represented at the conference. 

Idem, C.546.M.383.1937.V. 

17 Tdem, C.547.M.384.1937.V. The signatories were Belgium, Bulgaria, Czechoslovakia, 
France, Greece, Netherlands, Rumania, Spain, Turkey and Yugoslavia. 
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(f) conspiracy to commit, incitement to or participation in such offenses. 
Instead of punishing for these offenses in its own courts, or extraditing for 
them, a party to the convention might commit the accused for trial to the 
International Criminal Court, but it would be under no obligation to do so. 

The law applicable by the court would be either that “of the territory on 
which the offence was committed,” or “the law of the country which committed 
the accused for trial,’ whichever is less severe (Article 21). In the applica- 
tion of the law of a state of which no sitting judge is a national, a qualified 
jurist might be invited to sit with the court as an assessor. The prosecution 
of an accused would be conducted by the committing state, unless the state 
against which the alleged offense was directed, or otherwise the state on whose 
territory the offense was committed, should express a wish to prosecute; but a 
directly injured person might be permitted to become a partie civile before 
the court. The accused would be tried only on charges for which he has been 
committed. He would be defended by advocates “belonging to a bar and 
approved by the court,” and if necessary the court would assign counsel for 
this purpose, “selected from advocates belonging to a bar” (Article 29). The 
state on whose territory the court is sitting would place at the court’s disposal 
a suitable place for interning the accused, and warders to guard him. Testi- 
mony would be heard by the court in the presence of counsel for the accused 
and of representatives of the participating states. The hearings would be in 
public, with power in the court to decide that they should be in camera (Article 
35). Sentences by the court involving loss of liberty would be executed by a 
party “chosen with his consent by the court” (Article 40); the state which 
committed the accused would be bound to give such consent, and the sentence 
would always be executed by that state if it desired to do so. The executing 
state would have the power of pardon, after consulting the president of the 
court; and in case of a sentence of death, it could substitute “the most severe 
penalty provided by its national law which involves the loss of liberty” 
(Article 41). 

A reading of this convention impresses one, first of all, with the boldness 
of the conceptions underlying its provisions. The common interest of all 
peoples of the modern world in the administration of criminal justice has been 
upheld in previous international instruments, and for several generations 
provision has been made for the special protection of this interest against 
certain types of terrorist violence.!* For example, the attentat clause has 
almost become standard in modern extradition treaties.‘ The striking in- 
novation in this convention lies in the codperation provided for to relieve 
states of embarrassing burdens cast upon them more or less accidentally and 
at the same time to assure to other states due regard for their special interest 


18 See the Treaty on Extradition and Protection against Anarchism, signed at Mexico 
City, Jan. 28, 1902. 6 Martens, Nouveau recueil général] (3d sér.), p. 185. 

19 Hudson’s Cases on International Law (2d ed., 1936), p. 946 n.; Research in International 
Law, Extradition, in this JourNAL, Vol. 29, Supp. (1935), pp. 114-115. 
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in repressing terrorist activities outside their own borders. The rapporteur 
of the conference, M. Pella (Rumania), emphasized the optional character of 
the court’s jurisdiction. 

Of particular interest is the relation of the proposed court to the Permanent 
Court of Internationa] Justice, so envisaged as to avoid any possible duplica- 
tion or competition. The organization of the former would follow that of the 
existing Court in the main; but there are some notable differences, which 
suggest that the draftsmen of the convention desired to improve upon the 
Statute of the existing Court. For example, while the terms of all judges of 
the Permanent Court of International Justice expire simultaneously, those of 
judges of the International Criminal Court are staggered, so that “every two 
years, one regular and one deputy judge shall retire” (Article 10). Placing 
oneself in the order of ideas of the draftsmen of the convention, one may enter- 
tain some doubt as to the desirability of the provision that judges’ salaries 
should be paid by the states of which they are nationals; the experience of the 
Central American Republics with such a disposition, in connection with the 
Central American Court of Justice,?° is not very reassuring. 

Whether the convention should be brought into force or not, whether if it is 
brought into force the court as therein envisaged be created or not, certain 
ideas underlying the convention will certainly attract interest in the future 
and they may have influence in the further development of international 
legislation. Man ey O. Hupson 


20 See Hudson, ‘“The Central American Court of Justice,” this JourNaL, Vol. 26 (1932), 
p. 759. 
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THE THIRTY-SECOND ANNUAL MEETING OF THE SOCIETY — SIXTH CONFERENCE OF 
TEACHERS OF INTERNATIONAL LAW AND RELATED SUBJECTS 

In accordance with the announcements in the last number of the JoURNAL, 
the American Society of International Law held its thirty-second annual 
meeting in Washington, April 28-30, 1938, partly in conjunction with the 
Sixth Conference of Teachers of International Law and Related Subjects, 
which met a day earlier but adjourned at the same time. The combined 
programs of the two meetings were carried out as follows: 


Wednesday, April 27, 2:30 o’clock p. m. 
CONFERENCE OF TEACHERS OF INTERNATIONAL LAW AND RELATED SUBJECTS 


Opening of the Conference. JEssE S. Reeves, Director. 

Welcome. Gerorce A. Fincu, Assistant Director, Division of International Law, Carnegie 
Endowment. 

Report of Committee on Publications. Rosert R. Witson, Chairman. 

Publications of the Department of State. Cyri Wynne, Chief, Division of Research and 
Publication, Department of State. 

Report of the Executive Committee. EaGieton, Chairman. 

The Conference on International Studies of the Committee on Intellectual Codéperation. 
JAMES T. SHOTWELL, Chairman, American Committee on International Intellectual 
Coéperation of the League of Nations. 


Wednesday, April 27, 8:15 o’clock p. m. 
Contributions from allied fields: 


Economics. Professor EUGENE STa.ey, Fletcher School of Law and Diplomacy. 
Psychology of propaganda. Professor Harotp Lasswe.u, University of Chicago. 


Thursday, April 28, 10:00 o’clock a. m. 


Curricula in small colleges: 
President Bessrze C. RanpoupH, Hollins College. 
Professor HaroLp Tosin, Dartmouth College. 
Professor Ivan M. Stone, Beloit College. 
Professor MoNTELL OaGpDEN, Texas Technological College. 


Thursday, April 28, 2:15 and 4:15 o’clock p. m. 
Visits to the Department of State and the National Archives. 


JOINT MEETINGS OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW AND THE CONFERENCE 
OF TEACHERS OF INTERNATIONAL LAW AND RELATED SUBJECTS 


Thursday, April 28, 8:15 o’clock p. m. 


Opening of the 32nd Annual Meeting of the American Society of International Law. JEssE 
S. Reeves, Vice-President of the Society. 

The nature, place, and function of international law today. Professor Norman A. Mac- 
Kenzig, University of Toronto. 

The theory of international law. Professor Joser L. Kunz, University of Toledo. 
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Friday, April 29, 10:00 o’clock a. m. 
International law of copyright. Wattace McCuorg, Treaty Division, Department of State. 
Discussion led by CLement L. Bouvsk, Register of Copyrights. 
Some administrative aspects of international broadcasting. Irvin Stewart, former Vice- 
Chairman, Federal Communications Commission. 
Discussion led by Harvey B. OrrerRMAN, Treaty Division, Department of State. 


Friday, April 29, 2:15 o’clock p. m. 
International law of the air: 
In time of peace. Howarp S. LeRoy, member of the Bars of New York and the District of 
Columbia. 
Discussion led by W1tL1aAM R. VALLANCE, Assistant to the Legal Adviser, Department of 
State. 
Neutral rights and duties. Professor Partie C. Jessup, Columbia Unwersity. 
Discussion led by Morton W. Royse, New York. 


Friday, April 29, 8:15 o’clock p. m. 
War declared and the use of force. Professor GkEorgE GraFTon WItson, Harvard Univer- 
sity. 
Discussion led by ALBERT E. HrnpMarsu, Jnstructor in Government, Harvard University. 
Responsibility for damages to persons and property of aliens in undeclared war. Professor 
Eaaueton, New York University. 
Discussion led by Frepgerick S. Dunn, Professor of International Relations, Yale Univer- 
sity. 
Saturday, April 30, 10:00 o’clock a. m. 
Conclusion of preceding discussions. 
Business meeting. 
Adjournment of the Society. 


Saturday, April 30, 2:15 o’clock p. m. 
Closing session of the Teachers Conference. 


Annual Banquet, Saturday, April 30, 7:30 o’clock p. m. 


Toastmaster: 
Honorable Jonn Dickinson, Chairman, Committee on Annual Meeting. 
Speakers: 
His Excellency Count Jerzy Potock1, Ambassador of Poland. 
Honorable Francis B. Sayre, Assistant Secretary of State. 
M. Jan Hostin, Legal Adviser to the Belgian Foreign Office. 


The separate meetings of the Teachers Conference were held in the Brook- 
ings Institution. The joint meetings with the Society were held at the Carl- 
ton Hotel. 

The Society met under the cloud of illness of its President, Dr. James 
Brown Scott, who was unable to take part. His place was taken by Vice- 
President Jesse 8. Reeves. Several hundred members were present at all of 
the sessions. The papers and addresses were excellent and most timely. 
The discussions were interesting, earnest and prolonged. At every session 
the presiding officer found it necessary to declare an adjournment before all 
the members who desired to speak could be accommodated. 

At the business meeting of the Society, all of the officers were reélected for 
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another year. Dr. Charles Cheney Hyde, of Columbia University, was 
elected an Honorary Vice-President to fill the vacancy caused by the death 
of the Honorable Newton D. Baker. President William C. Dennis, of Earl- 
ham College, was elected a Vice-President in succession to Dr. Hyde, and the 
following new class was elected to the Executive Council for the three-year 
term ending in 1941: 


D. F. Fleming, Tennessee Norman J. Padelford, Massachusetts 
Green H. Hackworth, D. C. Irvin Stewart, New York 
Henry B. Hazard, D. C. Graham H. Stuart, California 


Philip C. Jessup, New York Quincy Wright, Illinois 


To evidence its appreciation of the distinguished service which he has 
rendered to the cause which the American Society of International Law was 
formed to promote, it elected to honorary membership Dr. Hans Kelsen, the 
eminent exponent of the Vienna school of international law, now living in 
Geneva. 

The Society adopted an amendment to its constitution authorizing the 
Executive Council to provide for student memberships. Some changes were 
made in the personnel of committees, the membership of which will appear in 
the printed Proceedings of the meeting now in press. A special committee 
was appointed by the Executive Council to consider the nomination of officers 
in advance of the next annual meeting. Professor James W. Garner of the 
University of Illinois, is Chairman of the special committee. 

The Sixth Conference of Teachers of International Law and Related Sub- 
jects adopted a number of resolutions, among them one commending espe- 
cially the publication program of the Department of State. Professor 
Charles G. Fenwick, of Bryn Mawr College, was elected Director of the next 
conference, Professor Harold S. Quigley, of the University of Minnesota, 
Chairman of the Executive Committee, and Professor Frederick 8. Dunn, 
of Yale University, Chairman of the Committee on Publications. A resolu- 
tion was adopted establishing a Committee on the Curricula of Small Col- 
leges, of which President Bessie C. Randolph, of Hollins College, was made 
Chairman. Another resolution provides for a study of vocational oppor- 
tunities in the general fields of international law and international relations, 
of which Professor George Bernard Noble, of Reed College, was appointed 
Chairman. 

The complete proceedings of the Teachers Conference will shortly be 
available in printed form to members of the conference and other interested 
teachers of international law and international relations. 

GEORGE A. FINCH, 
Secretary 
ASSISTANCE TO PUBLICATION 


The American Council of Learned Societies, of which the American 
Society of International Law is a constituent member, announces the continu- 
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ance in 1938 of assistance to the publication of a limited number of meritori- 
ous works in the field of the humanities written by American scholars. 
Works proposed for publication should be in the form of volumes of conven- 
tional size. They may present the results of constructive research, or be 
important books of reference, or critical editions of valuable texts. Doctoral 
dissertations will not be considered save in exceptional cases. Plans for the 
manufacture, publication, and distribution of each assisted work, and for 
the disposition of any proceeds, must be approved by the Executive Commit- 
tee of the Council. 

Applications for the next awards of grants in aid of publication, on forms 
provided for the purpose, must be received in the Executive Offices of the 
Council, 907 Fifteenth Street, N. W., Washington, D. C., on or before Novem- 
ber 1, 1938. Applications must include descriptions and critical appraisals 
of the works proposed, together with full manufacturing specifications and 
estimates of cost. No work can be considered of which the manuscript is 
not available for examination in completed form. 


THE END OF SWITZERLAND'S “DIFFERENTIAL” NEUTRALITY 
On May 14, 1938, the Council of the League of Nations voted a resolution 
which reads: 


The Council of the League of Nations, which has before it the requests 
contained in the memorandum of the Swiss Federal Council, which the 
representative of Switzerland has explained in the session of the Council 
of May 11, 1938, 

Considering the unique situation of Switzerland, which results from 
her permanent neutrality which is based on a time-honored tradition and 
is recognized by the law of nations, 

Recalling that the Council by its declaration in London of February 13, 
1920, recognized that the permanent neutrality of Switzerland is justified 
by the interests of general peace, and as such is compatible with the 
Covenant, 

Approves of the report of the representative of Sweden and under the 
preceding conditions takes notice of Switzerland’s intention, based on her 
permanent neutrality, henceforth no longer to codperate in any way in 
executing the provisions of the Covenant concerning sanctions, and de- 
clares that she will not be called upon to do so. 

The Council of the League of Nations states furthermore that the Swiss 
Government expresses its will to leave unchanged in all other respects 
the position of Switzerland as a member of the League of Nations and 
to continue to give the facilities, which have been accorded to the League 
for the free exercise by its institutions of their activities in Swiss terri- 
tory. 

This resolution restores Switzerland’s integral neutrality which had guided 
the foreign policy of this country as a permanent principle since the battle 
of Marignano in 1515, and which, together with the inviolability of her terri- 


tory and her independence from foreign influence, has been recognized by the 


1 The resolution is quoted from the Neue Ziircher Zeitung, May 16, 1938. 
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signatories of the acts of Vienna and Paris of 1815 as “corresponding to the 
true interests of all European States.” Article 435 of the Treaty of Ver- 
sailles,? as well as the resolution of the Council of the League of Nations of 
February 13, 1920, which made Switzerland’s accession to the League possible, 
have confirmed this principle. 

This accession, however, and the maintenance of neutrality exclude each 
other. For the principle of collective security, which is the very foundation 
of the League, means confederacy, partiality, intervention; whereas neutrality 
implies aloofness, impartiality, abstention. Therefore, these two principles 
can neither in theory nor in practice exist together. The Council of the 
League of Nations seemingly had succeeded in conciliating both principles by 
its resolution of February 13, 1920. This so-called “Declaration of London” 
excused Switzerland from military measures while maintaining her obligation 
to financial and economic sanctions * and thus created the international status 
which is known as “differential” or “partial” neutrality. This status has so 
far provided the basis of Swiss foreign relations and has been proposed, in the 
theoretical discussions of collective security in recent years, especially with 
respect to the United States, as a means to maintain the status of neutrality 
within a system of collective security.* 


2 This article reads as follows: ‘“The high contracting parties, while they recognize the 
guarantees stipulated by the Treaties of 1815, and especially by the Act of November 20, 
1815, in favor of Switzerland, the said guarantees constituting international obligations for 
the maintenance of peace, declare . . .”’ 

3 The resolution reads as follows: ‘The Council of the League of Nations, while affirming 
that the conception of neutrality of the members of the League is incompatible with the prin- 
ciple that all members will be obliged to codperate in enforcing respect for their engagements, 
recognizes that Switzerland is in a unique situation, based on a tradition of several centuries 
which has been explicitly incorporated in the law of nations; and that the members of the 
League of Nations, signatories of the Treaty of Versailles, have rightly recognized by Article 
435 that the guarantees stipulated in favor of Switzerland by the Treaties of 1815 and es- 
pecially by the Act of November 20, 1815, constitute international obligations for the main- 
tenance of peace. The members of the League of Nations are entitled to expect that the 
Swiss people will not stand aside when the high principles of the League have to be defended. 
It is in this sense that the Council of the League has taken note of the declaration made by 
the Swiss Government . . . in accordance with which Switzerland recognizes and proclaims 
the duties of solidarity which membership of the League of Nations imposes upon her, in- 
cluding therein the duty of codperating in such economic and financial measures as may be 
demanded by the League of Nations against a Covenant-breaking state, and is prepared to 
make every sacrifice to defend her own territory under every circumstance, even during 
operations undertaken by the League of Nations, but will not be obliged to take part in any 
military action or to allow the passage of foreign troops or the preparation of military opera- 
tions within her territory. 

“In accepting these declarations, the Council recognizes that the perpetual neutrality of 
Switzerland and the guarantee of the inviolability of her territory as incorporated in the law 
of nations, particularly in the Treaties and in the Act of 1815, are justified by the interests of 
general peace, and as such are compatible with the Covenant. .. .”’ (League of Nations 
Official Journal, 1920, pp. 57, 58.) 

‘Cf., for instance, Cassin, International Studies Conference, La Sécurité collective, Paris, 
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This contradictory conception is the typical offspring of the legalistic spirit 
which dominated the work of the League of Nations to an unfortunately 
great extent, and which attempts to replace political decisions by the creation 
of legal formulae. Ingeniously contrived legal clauses, as far as they do not 
reflect real political decisions, can at best create the illusion of solving a 
political problem. They can for a time disguise the political reality behind 
a veil of legalistic constructions, but they cannot spirit it away. And as soon 
as the political problem emerges from academic debates as an urgent actuality 
which requires to be solved, the legal formula reveals its practical futility. 
This is exactly what happened when, on the occasion of the League of Nations 
sanctions against Italy, Switzerland’s “differential” neutrality had to face its 
first trial, and failed. 

Neutrality is a legal status that aims at keeping the neutral state out of war. 
Therefore, the rights and duties which make up its content result neither from 
an abstract legal concept called “neutrality” nor from the free will of the state 
desiring to remain neutral, but from the risk of war with which the belligerents 
threaten the neutral. Neutrality is thus a negative status whose legal con- 
sequences depend on the development of the technique of warfare as well as 
on the military measures which the belligerents are likely to put into effect in 
this concrete war. There are no such things as rights and duties of neutrality 
which would apply everywhere and at all times. The rights and duties of 
neutrality are the mere reflex of the attitudes the belligerents are likely to 
take when the neutral intervenes in the war in this or that way. An inter- 
vention which with high probability will expose the neutral to warlike reac- 
tions on the part of a belligerent lies beyond the limits of real neutrality. 
Participation in military measures always means of necessity abandonment 
of neutrality and involvement in war, but by no means does participation in 
economic and financial sanctions of necessity leave the “neutral” immune 
from that danger.5 


1936, pp. 453, 454; Eagleton, Graham, Quincy Wright, Proceedings of the American Society 
of International Law, 1933, Vol. 27, pp. 63, 138, 157, 158, 163 et seg.; Quincy Wright, “The 
Future of Neutrality,” International Conciliation, 1928, No. 242, p. 369. Cyf., however, 
Jessup, Proceedings of the American Society of International Law, loc. cit., and Zahler, 
“Switzerland and the League of Nations, a Chapter in Diplomatic History,’”’ American 
Political Science Review, 1936, Vol. 30, p. 735 et seq. 

5 The in other respects excellent message of the Federal Council to the Swiss people, 
recommending Switzerland’s accession to the League, defends this differentiation in a very 
unconvincing way. Its attempt to differentiate, moreover, between the legal status of 
neutrality and a policy of neutrality (see Message from the Federal Council of Switzerland 
concerning the question of the accession of Switzerland to the League of Nations, Cam- 
bridge, 1919, p. 36 et seq.) is perhaps still more unreal and legalistic than the former attempt. 
According to this conception, there would be three possibilities among which the neutral 
could freely choose: abstention from military measures required by the legal status of neu- 
trality; participation in military measures prohibited by this legal status; and finally the 
confines wherein the neutral is allowed to maneuver as he likes, that is, to execute all kinds 
of non-military measures against one or the other warring party who in turn would not be 
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Switzerland, on the two occasions in recent history which confronted her 
with the practical solution of this problem, was well aware that because of 
the all-embracing nature of modern warfare, participation in economic and 
financial measures against one warring party would bear for her almost the 
same risks of war as the execution of military measures, and by her practical 
attitude she rejected the artificial differentiation between military and 
economic measures. “Today it is no longer necessary to prove,” stated the 
Swiss Federal Council during the World War,® “that under the present condi- 
tions of production, supply, and transport, Switzerland’s dependence on both 
groups of Powers should lead to economic neutrality, even if the latter were 
not the natural result of political neutrality.”” When Switzerland joined, 
though hesitatingly enough, the collective economic and financial action of 
the League of Nations against Italy, she had forgotten this lesson of the World 
War. Suddenly, political experience recalled to her what ideological propa- 
ganda and legalistic interpretation had succeeded in making her forget: that 
one cannot at the same time be neutral and partial, join one group of Powers 
in collective action against another one and still remain aloof from political 
and military entanglements, meddle with the political conflicts of the great 
Powers and still be sure of not being involved in war, and that therefore one 
has to choose between two things: (1) either to enter a system of collective 
security and abandon neutrality, or (2) to maintain neutrality and not par- 
ticipate at all in collective actions against other Powers. 

When in 1920 the Swiss Government and Parliament, opposed by a very 
strong minority of the Swiss people,’ chose the former way, thus abandoning 
a tradition of four hundred years, they shared the then general belief in the effi- 
ciency of the League of Nations and in the possibility of its providing for the 
peaceful settlement of politica] conflicts by the juridical means of interna- 
tional organization, arbitration, and disarmament. Switzerland’s return to 
the traditional integral neutrality is likewise the manifestation of a general 
state of mind. The representatives of the Great Powers in the Council of the 
League of Nations, as well as the report which was submitted to the Council 
on the Swiss question, laid the greatest stress upon Switzerland’s unique 


authorized by international law to retaliate with warlike actions. In a concrete historical 
situation, however, the neutral has to solve, not the legal question whether the belligerent is 
entitled by a very doubtful rule of international law to oppose a non-military intervention 
on the part of the neutral by an act of war, but the political problem whether the belligerent 
is likely to react in this way. And the aim of a far-sighted neutral is not so much to be in 
the right as to keep out of war. This is the viewpoint which now determines the neutrality 
policy of the so-called “traditional European neutrals.”’ 

6 See Feuille fédérale, 1917, Vol. III, p. 205. 

7 416,870 Swiss citizens and 1114 cantons voted for, 323,719 citizens and 1014 cantons 
against Switzerland’s accession to the League, and it has been pointed out (by Robert C. 
Brooks, ‘‘Swiss Referendum on the League of Nations,” American Political Science Review, 
1920, p. 479) that 94 votes would have sufficed to destroy the favorable majority of the can- 
tons and thus defeat the accession. 
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position and the therefore singular character of the recognition of Switzer- 
land’s integral neutrality within the framework of the League, which other 
members could not invoke as a precedent. The reasons, however, by which 
Switzerland justified her request to be freed from the obligations under 
Article 16 of the Covenant hold equally good for other members of the League, 
and have, since the collapse of the League of Nations sanctions against Italy, 
constantly been invoked for the same purpose by the Scandinavian States, 
Finland, Holland, and Poland. The interpretation which the Council has 
given to the new international status of Switzerland may be correct from a 
strictly legal standpoint. Viewed, however, in the light of the general situa- 
tion in which the post-war international law finds itself at present, the 
recognition of this status is the first legal admission by the League itself of the 
collapse of the basic principle for which the League stands. Whereas in 1920 
the League was strong enough to coerce the small European states to abandon 
their traditional neutrality in favor of the collective security of the League, 
in 1938 one of these small states is able to obtain from the League the formal 
recognition that one can be a member of the League without being obliged to 
live up to the fundamental principle for whose defense the League was 
founded. On February 13, 1920, Lord Balfour, then reporter of the Council 
on the Swiss question, could state: “Complete neutrality in everything eco- 
nomic and military is clearly inconsistent with the position of a member of 
the League”; ® on May 14, 1938, the Council of the League declared that at 
least with respect to Switzerland these two positions are consistent. When 
the representatives of China and Russia abstained from voting for the resolu- 
tion of May 14, 1938, because they were afraid to admit formally that collec- 
tive security is no longer the guiding principle for all members of the League 
and thus is about to cease to be collective at all, they performed perhaps a 
useless demonstration, but they certainly interpreted the restoration of 
Switzerland’s integral neutrality within the framework of the League more 
correctly than did the official statements of the League itself. 
Hans J. MorcentTHAvU 
Brooklyn College of the City of New York 


THE CAIRO TELECOMMUNICATION CONFERENCES 


The International Telecommunication Conferences of Cairo convened on 
February 1, 1938. The two conferences, namely, the Telegraph and Tele- 
phone Conference, and the Radio Conference, sat concurrently. The Tele- 
graph and Telephone Conference adjourned on April 4 and the Radio 
Conference on April 8. 


8 That these states, with the exception perhaps of the Scandinavian countries, seem to be 
satisfied with declaring Article 16 optional, is more of formal than of practical importance. 
For the goal of all small European states is the same: to keep out of the political and military 
entanglements of the Great Powers by restoring the traditional neutrality of the pre-war 
era. 9 See League of Nations Official Journal, 1920, p. 57. 
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The purpose of the conferences was to revise the regulations adopted at 
the Madrid Telecommunication Conference in 1932, and annexed to the 
International Telecommunication Convention of December 9, 1932, namely, 
the telegraph regulations, the telephone regulations, the general radio regu- 
lations and the additional radio regulations. 

At Madrid for the first time the radio and telegraph conventions had been 
fused into one instrument. Prior to the Madrid Conference there had ex- 
isted two different sets of international instruments regulating respectively 
radio and telegraph communications: on the one hand the International 
Telegraph Convention concluded at St. Petersburg in 1875 with the telegraph 
regulations annexed thereto, which had been revised from time to time, and 
on the other hand the radio conventions and regulations annexed thereto 
first drawn up at Berlin in 1906 and revised at London in 1912 and at Wash- 
ington in 1927.7 

The Madrid Convention “contains only statements of general principle, 
most of which are applicable alike to radio, telegraphy and telephony. . . . 
The statement of general principles in the Convention is supplemented by 
details incorporated in separate sets of regulations dealing with radio, teleg- 
raphy and telephony, respectively.” ® 

According to Article 2 of the Madrid Convention, the regulations annexed 
to the convention “bind only the contracting governments which have under- 
taken to apply them, and solely as regards governments which have taken 
the same obligation.” The same article further provides that “Only the 
signatories to the Convention or the adherents to this document shall be 
permitted to sign the Regulations or to adhere thereto. The signing of at 
least one of the sets of Regulations shall be obligatory upon the signatories 
of the Convention.” 

The United States ratified the Convention and the General Radio Regu- 
lations annexed thereto but did not become a party to the other regulations, 
namely, the additional radio regulations, the telegraph regulations, and the 
telephone regulations. 

The Cairo Conference is probably the largest international conference 
ever to be held. Upward of eighty administrations were represented by 
official delegations. In addition about sixty private operating companies 
and twenty or more international organizations and private groups, such as 
the International Amateur Radio Union, the International Chamber of Com- 


1See United States Treaty Series, No. 867, for the text of the convention and the radio 
regulations. See also League of Nations Treaty Series, Vol. 151 (1934), for the text of the 
conventions and all the regulations annexed thereto. 

2See “The Madrid International Telecommunication Convention” by Irvin Stewart, 
Air Law Review, Vol. V, No. 3, p. 236. 

3 See International Radio Telegraph Conference, Madrid, 1932, Report to the Secretary 
of State by the Chairman of the American Delegation, Department of State Conference 
Series, No. 15. 
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merce, the International Broadcasting Union, also participated in the labors 
of the conference. 

The delegation of the United States to the Cairo Conference was composed 
of five delegates and nine technical advisers, under the chairmanship of the 
Honorable Wallace A. White, Jr., Senator from Maine. The delegation was 
accompanied by a staff of translators and clerks. 

The inaugural session on February 1, 1938, was a joint session of both the 
Telegraph and Telephone Conference and the Radio Conference. The joint 
session was opened by His Majesty King Farouk and was presided over by 
the Egyptian Minister of Communications, who was selected as president 
for the two conferences. Thereafter, except when questions of interest to 
both conferences were to be considered, the two conferences worked inde- 
pendently of each other. 


THE TELEGRAPH AND TELEPHONE CONFERENCE 


The Telegraph and Telephone Conference set up five committees on tele- 
graph regulations, on telegraph rates, on telephone regulations, on drafting, 
and to examine the management of the Bureau of the Union. The following 
are some of the more important results of the conference: 

1. Maintenance of the status quo in the rate structure for clear language, 
cipher and code in the extra-European régime. 

2. Unification of these languages at 92 per cent coefficient in the European 
régime. 

3. Maintenance of the 200 per cent rate on urgent messages. 

4. Establishment of a five-word minimum in the deferred message class. 

5. Maintenance of existing regulations with regard to press messages to 
multiple destinations. 

6. Opening of meetings of the International Consulting Committee on 
Telegraph (CCIT) to administrations not adhering to the telegraph regu- 
lations and widening of the scope of CCIT meetings which will now be au- 
thorized to consider tariff matters. 

7. Maintenance of the existing regulations relating to the notifications of 
the equivalents for the gold franc which is used as the unit for the computa- 
tion of rates and the establishment of international accounts. 

The most important question before the Cairo Telegraph Conference was 
undoubtedly the question of the unification of the rate structure of the in- 
ternational telegraph services. Under the system adopted at Madrid, com- 
mercial code words of five letters were charged at 60 per cent of the charges 
imposed upon ordinary clear language telegrams. Prior to the Madrid 
Conference, ten-letter commercial code words were allowed at the same rate 
as ordinary clear telegrams. At Cairo many administrations were of the 
opinion that it was not equitable to charge the users of the full rate category 
at the basic rate and the users of code language (CDE) category at 60 per 
cent of this rate. They also appeared to believe that if the two classes were 
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unified into one category, the work of the telegraph administrations would 
be considerably simplified. Accordingly, numerous proposals were pre- 
sented for the unification of telegrams in plain language, code language and 
cipher language. 

These proposals were divided into three major groups which advocated: 

(1) Unification at 60 per cent, the elimination of the deferred classifica- 
tion, the maintenance of the existing ratio for urgent telegrams and of the 
existing actual rate for letter-telegrams. This proposal was made by 
Germany and was supported by 21 administrations. 

(2) Unification at 66 2/3 per cent, urgent telegrams at one and one-half 
times the new rate (the existing full rate), deferred at three-fourths of the 
new rate (the existing actual rate), letter-telegrams at one-half the new rate 
(the existing actual rate). This proposal was made by Great Britain and 
was supported by 12 administrations. 

(3) The maintenance of the status quo supported by 12 administrations. 

France put forward a proposal very similar to the one suggested by Great 
Britain which advocated unification at 66 2/3, the suspension of the deferred 
service and the reduction of the night letter rate. This proposal was sup- 
ported by four administrations. 

However, none of the proposals with regard to unification obtained a 
majority vote, and as a result the status quo was maintained in the extra- 
European régime so that the rate for five-letter code words is still 60 per 
cent of the clear language words. In the European régime, however, the 
conference agreed to establish unification at 92 per cent of the existing rate. 


THE RADIO CONFERENCE 


In the five-year period which elapsed between the Madrid and Cairo 
Conferences, increased demands for additional radio frequencies by the 
mobile, fixed and broadcasting services called for more restrictive rules to 
make the most economical use possible of existing facilities as well as a new 
consideration of the table of frequencies adopted at Madrid. 

Some of the more important decisions of the Cairo Radio Conference in- 
cluded the following: 


1. Adoption of a plan for radio channels for the world’s seven main 
intercontinental air routes, including calling and safety service channels. 


2. Widening of the high frequency broadcast bands to a total of 300 
kilocycles and the adoption of special bands for tropical regions for 
regional use. 


3. The limitation of the use of spark sets to three channels and the 
outlawing of spark sets except below 300 watts output. 


4. Improved tolerance and bandwidth tables. 


5. The extension of the allocation table to 200 megacycles for the 
European region. Other regions were given the right to effect their own 
arrangements above 30 megacycles. 
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6. Establishment of further restrictions on the use of 500 kilocycles 
frequency for traffic. 

7. Bringing up to date of regulations relative to the maritime and 
aéronautical services. 


Probably the most far-reaching result of the Radio Conference was the 
adoption of a plan for radio channels for intercontinental air routes. The 
frequencies which were allotted to the intercontinental air service, between 
6500 and 23,380 kilocycles were not apportioned according to regions or 
countries but according to aéronautical routes. Each route was allotted a 
group of specific frequencies instead of a band of frequencies. Another im- 
portant result of the Radio Conference was the revision of the table of fre- 
quencies. The bands between 10 and 2000 kilocycles underwent no important 
modifications--with the exception, however, of bands allotted to European 
broadcasting, which were extended by 60 kilocycles between 1500 and 1560 
kilocycles and the use of the band 1500-1600 kilocycles in other regions for 
broadcasting on a shared basis with the fixed and mobile services. On the 
other hand, the bands included between 2000 and 5500 kilocycles have been 
allotted in great detail to the different services of the European régime. 
Moreover, the table of frequencies has been extended from 60,000 kilocycles to 
200,000 kilocycles. Especial provision was made in the table of frequencies 
for tropical broadcasting in the Americas, where the bands 2300-2500 kilo- 
cycles and 4770-4900 kilocycles are permitted for broadcasting. The new 
bands allocated to short-wave broadcasting are actually extensions of the ex- 
isting bands. They are 6150-6200 kilocycles; 9600-9700 kilocycles; 17,800- 
17,850 kilocycles; 21,550—21,750 kilocycles. Many arguments were advanced 
for additional broadcasting frequencies. It soon became evident, however, 
that frequencies could not be provided in sufficient numbers to satisfy all de- 
mands for other services, and broadcasting, like other radio services, had to 
adjust itself to the limitations of the spectrum. 


VOTING 


The question of voting at telecommunication conferences has always been 
a vexing one. One school of thought favored a vote for each separate tele- 
communication administration regardless of whether it was fully sovereign 
or independent, while the other school of thought wished to restrict voting 
to fully sovereign independent states. The Inter-American Radio Confer- 
ence which was held at Habana in November, 1937, adopted a resolution 
embodying the principle of one vote to every independent sovereign country. 
The principle was opposed at Cairo by the numerous colonial Powers. The 
conference unanimously recommended the following procedure for voting at 
telecommunication conferences: 


1. That for future plenipotentiary and administrative conferences 
the same rules apply with regard to voting as were applied at the Madrid 
and Cairo Telecommunication Conferences. 


| 
| 

| 

| 

| 
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2. That consequently the countries listed in Article 21 of the Internal 
Regulations of the Cairo Conferences will, as a matter of right, be en- 
titled to vote at future telecommunication conferences. 


3. That at the first plenary assembly of future plenipotentiary and 
administrative conferences countries that are not now listed in Article 
21 may ask to be included in the list of countries entitled to vote. 


4. That in the case of countries whose independence and sovereignty 
are well recognized, such requests shall be acceded to as a matter of 
course by the first plenary assembly. 


5. That the case of other countries making such requests shall be re- 
ferred to a special committee on the right to vote for consideration and 
recommendation to the plenary assembly. 


A solution was thus found to the vexing question of voting at telecommunica- 
tion conferences. 

It should be explained that the voting procedure adopted at Madrid and 
Cairo, to which reference is made in the resolution, allows one vote by an 
independent country and one additional vote for the whole of the colonial 
possessions of each of the colonial Powers as well as an additional vote to 
Germany and the Union of Soviet Socialist Republics. 


LANGUAGE QUESTION 


At the first plenary sessions of the Telegraph and Telephone Conference 
and the Radio Conference the Chairman of the American Delegation ad- 
dressed a letter to Mr. Webb, Vice President of the Conferences, offering 
the services of the American Delegation for the unofficial translation into 
the English language of the documents of the conferences. The communi- 
cation read, in part, as follows: 


I am pleased to inform you that the Delegation of the United States 
is prepared in conformity with our tentative understanding with you 
and the Bern Bureau, if the suggestion is agreeably received, to codperate 
in the same manner at the present Radio Conference and the Telegraph 
and Telephone Conference. The Delegation of the United States will, 
so far as its personnel will permit, at its expense, furnish translators and 
typists and the necessary supplies if the Bern Bureau will make available 
its facilities for the mimeographing and distribution of the documents 
and if the Egyptian Government will furnish the necessary office space, 
such distribution of documents to be only to those delegations requesting 
such translations. 


The offer of the Delegation of the United States was accepted by the 
conferences. It was felt, however, that it was unfair to expect one delega- 
tion to assume the difficult administrative task and heavy financial burden 
entailed by the translations of documents at future telecommunications 
conferences and, consequently, a resolution, drafted by the United States 
Delegation, was circulated and signed by 44 delegations, the concluding 
paragraph of which reads as follows: 


| 
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Be it resolved, That the Bern Bureau be authorized and directed to 
make unofficial translations in the English language of all documents of 
future plenipotentiary and administrative conferences and of committee 
meetings held under the authority of the Telecommunications Conven- 
tion or the Regulations annexed thereto, and to distribute the same to 
the delegates and representatives of such administrations and to such 
expert observers, (as these terms are defined in the Internal Regulations 
of the Telecommunication Conferences, Cairo, 1938), as shall in writing 
request the same and shall agree to share equally with others availing 
themselves of such translations, the expenses of the Bureau in making 
the translations and the distribution thereof. It is understood that 
such translations shall be unofficial and not in derogation of the official 
French language. 


After full debate, during the course of the second joint plenary assembly 
of the Telegraph and Telephone Conference and of the Radio Conference on 
March 22, the conferences unanimously authorized the Bureau of the Union 
to organize a service of unofficial translations during the general conferences 
and meetings of the International Consulting Committees on Telegraph 
(CCIT) and Radio (CCIR). It was also agreed by substantial majorities 
that this authorization should include the translation of the Book of Pro- 
posals for the general conferences, the CCIT and the CCIR. 

The modalities of application of this decision of the plenary assembly 
were subsequently drawn up in a small committee, due regard being given 
to the desirability of keeping down the expenses of this new service. 

Thus a satisfactory solution has been found to the important question of 
languages and the efforts of the American Delegation, as well as those of 
American Delegations at previous telecommunications conferences, have 
been in large degree successful. 


The several Regulations adopted at the Cairo Conference will come into 
force on January 1, 1939, with the exception of Article 7 of the General Radio 
Regulations (Table of Allocation of Frequencies) which will become ap- 
plicable as of September 1, 1939. These Regulations will supersede the 
Regulations adopted at Madrid in 1932. The United States, as at Madrid, 
only signed the General Radio Regulations. It is encouraging to note that 
the complex problems which confronted the conferences were resolved in a 
spirit of conciliation and realism which does credit to the representatives of 
the eighty administrations represented at the conferences and is in the best 
tradition of the Telecommunications Union. The delegates separated until 
the next telecommunication conference, which will take place at Rome in 
1942, with the conviction that the Regulations adopted at Cairo are a dis- 
tinct improvement on the Madrid Regulations. 

Francis Cott * 


* Mr. de Wolf, of the Treaty Division of the Department of State, was a member of the 
American Delegation to the conferences.—Eb. 
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INTER-AMERICAN RADIO CONFERENCES, HABANA, 1937 

It is a matter of common knowledge that the traditionally close relation- 
ship maintained among the Republics of North, Central and South America 
has been largely accentuated in recent years and has been greatly enhanced 
by the pronouncement of the “good neighbor” policy. The good will en- 
gendered by a careful adherence to that policy has not, however, been the 
sole contributing factor to that close relationship. A community of interest 
and mutuality of understanding have been developed by constantly increas- 
ing communications facilities, to which those of the air, namely, aviation 
and radio, have made material contributions. 

While the speedy conveyance of passengers, mail and even goods by air- 
plane has had a happy effect upon inter-American relationships, the contribu- 
tion of radio has not always been so beneficial. The fact that radio developed 
over a considerable period of years without adequate legislative safeguards 
and without lasting conventional direction permitted the development of 
international conditions which the Radio Telegraph Convention, Washing- 
ton, 1927, was not able wholly to correct. While that convention made large 
progress toward stabilization in radio and while that progress was materially 
supplemented by the International Telecommunication Convention, Madrid, 
1932, and the passage by the Congress of the Communications Act of 1934, 
efforts appear to have been directed primarily toward a more orderly admin- 
istration of radio in the United States and in its relation to European and 
even Far Eastern nations. 

Consequently irritations arose with increasing frequency in the adminis- 
tration of radio in the American continent, due to the proximity of the 
American states and the efforts of each to find an adequate place for itself 
in the radio spectrum. These irritations especially manifested themselves 
in the limited portion of the spectrum set aside by the Madrid Convention 
for long-wave broadcasting, and the broadcasting development in the Ameri- 
can continent has not ceased to be a source of misunderstanding and some- 
times of actual ill-will. These conditions naturally contributed nothing of 
merit to inter-American relationships. 

In 1933, from July 10 to August 9, there was held in Mexico City the 
North and Central American Regional Radio Conference which was partici- 
pated in by representatives of Canada, Costa Rica, Cuba, El Salvador, 
United States of America, Guatemala, Honduras, Mexico and Nicaragua, 
but the difficulties experienced at that conference, especially with respect to 
broadcasting, were such that the agreement concluded there never became 
effective. 

Since the Mexico City Conference, there has been witnessed not only an 
increasing struggle for frequencies but in some respects a more difficult prob- 
lem in the increase of power, and the situation has reached the point where 
for many countries in the Americas it is difficult for radio stations to operate 
without seriously interfering with, or even destroying, the otherwise legiti- 
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mate operations of other stations, and this situation affects not only broad- 
casting but the safety and other facilities offered by international radio. 

In view of the failure of the Mexico City Conference of 1933, there was 
some hesitancy about a repetition of that effort, and it was finally decided, 
upon the invitation of the Government of Cuba, that a preliminary North 
American Regional Conference should be held at Habana for an exploration 
of the field, a study of the problems of the participating states and an en- 
deavor to arrive at a tentative basis for agreement. It was understood that 
only if that preliminary conference offered a reasonable basis for a solution 
of the problems should a further conference open to all American states be 
held. 

The preliminary Habana Conference was held from March 15 to 29, 1937, 
and was attended by representatives of the Governments of Canada, Cuba, 
Mexico and the United States. While the difficulties facing the conference 
were great, a basis of solution was reached in the form of fifteen resolutions 
which it was felt by all participants would offer a foundation for a more 
comprehensive conference. 

Accordingly, invitations were issued by the Cuban Government for the 
First Inter-American Radio Communications Conference to be convened 
at Habana on November 1, 1937. The conference was under the presidency 
of Dr. Wifredo Albanes, a member of the Cuban Senate, and the heads of 
the various delegations served as vice presidents. The Secretary General 
was Dr. Calixto Whitmarsh, a member of the Cuban diplomatic service. 

An initiatives committee was established for the purpose of deciding 
upon matters of policy and of directing the general activities of the sessions. 
It was composed of the permanent president and the heads of the delegations 
present, including Commissioner T. A. M. Craven, of the Federal Communi- 
cations Commission, who served as Chairman of the United States Delega- 
tion. There was, of course, a credentials committee, and the actual work of 
the conference was conducted in three operating bodies known as the Techni- 
cal Committee, under the chairmanship of Commissioner Craven, the Jurid- 
ical and Administrative Committee, under the chairmanship of the Honora- 
ble Mateo Marques Castro, a delegate from Uruguay, and the Drafting 
Committee, which was presided over by the Honorable Emilio Edwards 
Bello, a delegate from Chile. 

In view of the number and complexity of the questions to be considered, 
the Technical Committee was divided into a broadcasting subcommittee and 
a technical subcommittee to consider matters other than broadcasting. 
From the broadcasting subcommittee there was eventually formed a sub- 
subcommittee to consider the special problem of broadcasting in the North 
American region. 

The Juridical and Administrative Committee appointed a subcommittee 
to consider a number of the problems assigned to it, and in turn sub- 
subcommittees for the drafting of an inter-American convention and its 
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codrdination with the South American Regional Radio Communications 
Agreement, Rio de Janeiro, 1937. 

The Drafting Committee was divided into two subcommittees, one to 
consider the technical phases and the other the juridical and administrative 
aspects of all documents growing out of the conference. 

The conference resulted in the signing on December 13, 1937, of the follow- 
ing documents: (1) Final Acts, (2) Inter-American Radio Communications 
Convention, (3) North American Regional Broadcasting Agreement, and 
(4) Inter-American Arrangement Concerning Radio Communications. 

The Final Acts consisted of a group of inter-American resolutions and a 
set of recommendations to the International Telecommunication Confer- 
ences which convened at Cairo, Egypt, in February, 1938. 

The resolutions established for the present and future Inter-American 
radio conferences a definite and simple plan of voting, the encouragement 
and facilitation of press transmissions to multiple destinations, cooperation 
in the measurement of frequencies of emissions of stations in other countries 
and dissemination of information with respect thereto, a broader application 
of the Safety of Life at Sea Convention, London, 1929, a recognition of the 
importance of the resolutions of the Inter-American Technical Aviation 
Conference, Lima, 1937, and the convening of a second Inter-American Radio 
Communications Conference at Santiago, Chile, during the first quarter of 
1940, concurrently with the meeting there of the South American Regional 
Conference on Radio Communications. 

The recommendations to the Cairo Conferences suggested to them the 
plan of voting established at Habana and a more extensive application in 
telecommunications throughout the world of the proposal for press trans- 
missions to multiple destinations. These resolutions and recommendations 
were largely embodied in the Inter-American Radio Communications Con- 
vention. 

The Inter-American Radio Communications Convention constitutes, it is 
believed, a valuable source of codperation in the American continent. It 
was signed by representatives of Canada, Colombia, Cuba, Chile, the Domin- 
ican Republic, Guatemala, Haiti, Mexico, Nicaragua, Panama, Peru, 
Uruguay, Venezuela, and the United States of America, and by Brazil with 
the reservation that its provisions must not conflict with the South American 
Regional Radio Communications Agreement, Rio de Janeiro, 1937, nor with 
any other international commitments already entered into by the Brazilian 
Government. The only other participant in the conference, Argentina, 
failed to sign this convention because it was represented only by diplomatic 
officers stationed in Habana and it desired before adherence an opportunity 
for study of the convention by its technical officials. 

In recognition of the rapid development of radio communications and the 
need for thorough international understanding with respect to them, it is 
recognized in the convention that future radio conferences will be necessary. 


572 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The document accordingly undertakes to establish certain procedural pro- 
visions, including the composition of the conferences, a solution of the 
question of voting, and internal regulations for the conduct of their delibera- 
tions. It provides that only one vote shall be had in the conferences by 
each state which meets the qualifications established at Montevideo in 1933 
and which are as follows: (1) a permanent population, (2) a defined terri- 
tory, (3) government and (4) capacity to enter into relations with other 
states. Countries or territories not possessing these qualifications are per- 
mitted a voice but no vote in the conferences, but agreements resulting 
therefrom shall be open for their adherence through the medium of their re- 
spective home governments. It is provided also that the official languages of 
the conferences shall be Spanish, English, Portuguese and French. 

The convention further provides for the establishment of an Inter-Ameri- 
can Radio Office which is charged with the duty of conducting the prepara- 
tory work of conferences and the work resulting from their decisions, 
supplying a portion of their secretariat, issuing such publications as may be 
established by them, and publishing and circulating technical information 
other than that resulting from conferences, including the exchange of data 
relating to the accuracy and stability of frequencies, interferences or other 
disturbances observed in the territories of the contracting parties, and such 
other studies as may be carried on, such as the propagation of waves, the 
general characteristics of antennae and similar problems. The Office will 
also arrange for the exchange of laws and regulations, treaties and general 
information designed for a better understanding and a raising of the stand- 
ards of radio communications in the American continent and for the im- 
provement of engineering practice. 

The financial support of the Inter-American Radio Office is based upon a 
system of categories providing certain units in proportion to which national 
contributions are to be made, and in no case shall the general expenses of 
the office exceed the sum of $25,000 per annum. 

The convention proceeds to recognize certain general radio principles, 
such as the sovereign right of all nations to the use of every radio channel, 
the need under present conditions for regional arrangements, the establish- 
ment in the American continent of zones or regions for the control of radio 
communication, the establishment of frequency-measuring stations, the 
obligation of all commissioned aircraft to carry radio equipment, the circula- 
tion of meteorological and safety information for air traffic and aircraft 
guidance, radio codperation during periods of emergency in any country, 
the promotion of the exchange of international cultural, educational and 
historical programs in the American continent, encouragement of press 
transmissions to multiple destinations on the basis of cost founded upon 
time of transmission rather than word count, retransmissions of broadcasting 
programs and the suppression of clandestine transmitting stations. These 
last-named provisions are, to a considerable extent, designed to link the 
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conclusions of the Habana Conference with those of the South American 
Regional Radio Communications Conferences of Buenos Aires, 1935, and 
Rio de Janeiro, 1937. There is also provided a means of arbitration of 
disputes among the participating states. 

The North American Regional Broadcasting Agreement was signed by 
representatives of Canada, Cuba, the Dominican Republic, Haiti, Mexico 
and the United States of America. It establishes technical principles ap- 
plicable throughout the North American region and is designed to accord to 
all participating states adequate broadcasting facilities and to eliminate 
international radio interference. It undertakes to establish within the 
standard broadcast band (which by the agreement is fixed at 550 to 1600 
ke.) three principal classifications of channels, namely, clear, regional and 
local, the same classifications now used in the United States. The clear 
channels are designed to permit service over wide areas free from objection- 
able interference, and provision is made for the operation of so-called domi- 
nant and secondary stations which may use the same clear channel subject 
to restrictions of power, mileage separation and consequent avoidance of 
interference, with the use where necessary of directional antennae. Re- 
gional channels are intended to permit a number of stations to operate with 
limited power and each within a restricted area. Local channels will permit 
of the operation of a number of stations on each with still less power and 
smaller service area. 

Specific assignment of frequencies is made by the convention to each 
class of channels. All participating states are permitted to use all regional 
and local channels subject to the engineering standards prescribed by the 
agreement, and the clear channels are to be distributed among the partici- 
pating states so that there may be accommodated a maximum number of 
stations with a minimum of interference. 

It is interesting to note that the international agreement is based primarily 
upon engineering fundamentals recently developed in the United States. 
The upper limit of power of one class of clear channel stations is not fixed 
in view of the insistence in this respect of one of the participating states. 
There is no compulsion in this regard, however, upon the United States and 
it is at liberty to limit the power of its own stations of this class without 
affecting the treaty. 

The agreement is for a period of five years, but is subject to denunciation 
at the expiration of one year from the date of notification thereof. 

The Inter-American Radio Communications Convention and the North 
American Regional Broadcasting Agreement require ratification by the sig- 
natory governments, the North American Regional Agreement to be effec- 
tive only when ratified by Canada, Cuba, Mexico and the United States. 
The first country to accord ratification was Cuba, and the advice and consent 
of the Senate of the United States to ratification were given on June 15, 1938. 

The Inter-American Arrangement Concerning Radio Communications is 
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a purely administrative document which seeks to effect a standardization 
throughout the Americas of technical matters involved in the art of radio 
communications, particularly with respect to allocations, tolerances, spuri- 
ous emissions and interference, use and non-use of certain air calling and 
distress frequencies, amateurs and the receipt and transmission by them of 
third party messages, an international police radio system and radio aids to 
air navigation, all with respect to frequencies outside the standard broad- 
casting band. Steps are being taken to register with the Government of 
Cuba about July 1, 1938, United States approval of this arrangement. 

The results of the First Inter-American Radio Communications Confer- 
ence are notable in two respects. First, from the technical standpoint, they 
have established a comprehensive and definite engineering basis for the 
elimination of past and present irritating misunderstandings and a means 
for future radio codperation in the American continent, including a channel 
for the full exchange of information for the benefit of all participants. 
Second, they have, following frank and sympathetic negotiations, created an 
atmosphere of understanding and mutual good will which manifested itself 
throughout the conference and which augurs well for future radio relations 
in the Americas. 

Harvey B. OTTERMAN * 


*Mr. Otterman, of the Treaty Division of the Department of State, was a Technical 
Adviser of the American Delegation to the conference.—Eb. 
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Abbreviations: B. 7. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Europe, L’Europe Nouvelle; Ex. Agr. Ser., U.S, 
Executive Agreement Series; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., 
International Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N.O.J., League of Nations Official Journal; L. N. T.S., League of Nations Treaty Series; 
P. A. U., Pan American Union Bulletin; Press Releases, U. S. State Department; R. A. J., 
Revue aéronautique international; 7. J. B., Treaty Information Bulletin, U. S. State De- 
partment; U. S. T. S., U. S. Treaty Series. 


May, 1935 

21 Iraty—Sovutu Arrica. Commercial agreement signed at Capetown. Text, with 
supplementary exchange of notes of Jan. 23, 1936: G. B. T. S., No. 20 (1938), Cmd. 
5702. 

February, 1936 

24 CzECHOSLOVAKIA—YUGOSLAVIA. Convention for the prevention of double taxation 
in the matter of succession duties, signed at Prague. L. N. Inf. Sect., May 2, 
1938 (unnumbered). 


March, 1936 

11, 14, 24/June 8 Portucat—Sovutu Arrica. Notes exchanged, modifying the agree- 
ment of Nov. 27, 1934, in regard to native labor from Mozambique. English and 
Portuguese texts: G. B. T. S., No. 21 (1938), Cmd. 5703. 


May, 1986 

11/December 28, 1937 Great Britain—Portuaat. Agreement effected by exchange 
of notes at Lisbon, regarding the boundary between Tanganyika Territory and 
Mozambique. L. N. M. S., Feb. 1938, p. 41. English and Portuguese texts: 
G. B. T. S., No. 14 (1938), Cmd. 5661. 


29/June 15 Turkey—Unitep States. Supplement to the claims agreement of Oct. 25, 
1934, effected by exchange of notes: Texts: Ex. Agr. Ser., No. 113. 


November, 1936 
5 Buteartra—Mexico. Treaty of friendship signed at Washington. L. N. Inf. Sect., 
May 2, 1938 (unnumbered). 


January, 1937 
27. CzEcHOsLOVAKIA—SovutH AFrica. Commercial agreement concluded at Capetown. 
Text: G. B. T. S., No. 22 (1938), Cmd. 5704. 


27. NETHERLANDS—SWITZERLAND. Convention, regarding insurance against labor 
accidents, signed at Berne. L. N. Inf. Sect., May 2, 1938 (unnumbered). 


February, 1937 
18 ARGENTINA—CHILE. Two agreements signed, an additional protocol to the com- 
mercial treaty of 1933; a convention, effected by an exchange of notes, concerning 
passenger transit. P. A. U., May, 1938, p. 310. 
575 


| 
ni 
io | 
‘l- 
id 
of 
to 
of 
r- 
1e 
1s 
el 
8. 
n 
If 
18 
al 


576 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


March, 1937 
1 CaNnaDA—GERMANY. Notes exchanged at Ottawa relating to visits by naval vessels 


to foreign ports. Texts: Canada Treaty Ser., 1937, No. 2. 


16 GERMANY—Souts Arrica. Agreement concluded at Capetown regarding reciprocal 
recognition of efficiency certificates for aircraft and aircraft motors. English, 
Dutch and German texts: G. B. T. S., No. 23 (1938), Cmd. 5705. 


19 GERMANY—ITALY. Ratifications exchanged at Berlin of the convention, signed at 
Rome, Mar. 9, 1936, concerning the recognition and execution of judicial decisions 
in civil and commercial matters. Text of convention: Rivista di diritto interna- 
zionale, April/Sept. 1937, pp. 285-289. 


22 GreaT Britarn—Hounaary. Convention signed at Budapest relating to air navi- 
gation. Text: Hungary, No. 1 (1937), Cmd. 5535. 


24 Soutn Arrica—UNITEp States. Agreement concluded at Capetown for the reduc- 
tion of non-immigrant passport visas. Text:G. B, T.S., No. 24 (1938), Cmd. 5706. 


May, 1937 
1/7 Canapa—CzecHosLovakiA. Notes exchanged at Prague, extending to Canada as 
from June 1, 1937, the supplementary convention signed at Prague, Feb. 15, 1935, 
relative to legal proceedings in civil and commercial matters. Texts of notes and 
convention: Canada Treaty Ser., 1937, No. 5. 


1/27 Betatum—Canapa. Notes exchanged at Brussels, extending to Canada, as from 
June 1, 1937, the supplementary convention, signed at Brussels, Nov. 4, 1932, rela- 
tive to legal proceedings in civil and commercial matters. Texts of notes and con- 
vention: Canada Treaty Ser., 1937, No. 4. 


June, 1937 
7/10 Canapa—Unitep States. Notes exchanged at Ottawa, prolonging from July 1, 
1937, the agreement of Sept. 15/16, 1932, amended in 1935, concerning flights of 
military aircraft. Text: Canada Treaty Ser., 1937, No. 8. 


12 Braziu—Canapba. Notes exchanged at Ottawa constituting a commercial agree- 
ment. Texts: Canada Treaty Ser., 1937, No. 6. 


18 PortucaL—Sovutu Arrica. Agreement concluded at Pretoria for air services be- 
tween South Africa and Portuguese East Africa. English and Portuguese texts: 
G. B. T. S., No. 25 (1938), Cmd. 5707. 


July, 1937 


13 Beterum—Sovutu Arrica. Commercial agreement concluded at Pretoria. Text: 
G. B. T. S., No. 26 (1938), Cmd. 5708. 
30 CanapaA—F Rance. Notes exchanged at Paris regarding commercial relations. 


Texts: Canada Treaty Ser., 1937, No. 12. 


September, 1937 
2 GrEECE—UNITED States. Protocol signed at Athens interpreting Art. I of the 
extradition treaty of May 6, 1931. Greek and English texts: Ex. Agr. Ser., No. 114. 


28 CaNnaDA—GUATEMALA. Notes exchanged at Guatemala constituting a commercial 
agreement. Texts: Canada Treaty Ser., 1937, No. 17. 


October, 1937 
2 BeLtciuM—France. Agreement concluded at Brussels regarding the distribution of 


sea-borne traffic between their ports. Revue de droit int., Oct.-Dec. 1937, pp. 
586-587. 
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8 Russta—TurkEy. Commercial convention and regulatory agreement signed at 
Angora. Summary: Revue de droit int., Oct.-Dec. 1937, p. 587. 


11 Great Britatin—Norway. Notes exchanged at Oslo regarding documents of 
identity for aircraft personnel. English and Norwegian texts: G. B. T. S., No. 13 
(1938), Cmd. 5653. 


22/27 CuitE—UniTeEp States. Agreement reached at Santiago by an exchange of notes 
regarding the exchange of official publications. L. N. M.S., March, 1938, p. 67. 
Text: Ex. Agr. Ser., No. 112. 


November, 1937 
5 S1am—SweEpEn. A treaty of friendship, commerce and navigation signed. 
L. N. M.8., March, 1938, p. 67. 


10 GERMANY—GRrEAT Britain. Agreement concluded at Berlin regarding theexemption 
from taxation of certain profits arising from air transport. English and German 
texts: G. B. T. S., No. 12 (1938), Cmd. 5652. 


11 AUSTRALIA—CZECHOSLOVAKIA. Ratifications exchanged at Canberra of the com- 
mercial treaty, effected by exchange of notes at Canberra, Aug. 3, 1936 and Prague, 
Aug. 19, 1936. Texts:G. B. T.S., No. 9 (1938), Cmd. 5649. 


13 GREAT BRITAIN—S1AM. Notesexchanged at Bangkok for the temporary continuance 
of rights under the treaties of July 14,1925. Texts: Siam, No. 1 (1937), Cmd. 5607. 


15 Norway—sSiaM. Treaty of friendship, commerce and navigation signed at Oslo. 
L. N. M. S., March, 1938, p. 67. 


23 Bouivia—Cuite. Final act of the second session of the Mixed Commission, held at 
La Paz, signed. The resolutions concerned further study of the proposed com- 
mercial treaty, suppression of smuggling, creation of a tribunal of commercial 
arbitration, establishment of a registered parcel post service and uniform com- 
mercial legislation. P. A. U., May, 1938, p. 311. 


26 CuItE—Great Britain. Effected a temporary commercial agreement by an ex- 
change of notes at Santiago. Texts: G. B. T. S., No. 10 (1938), Cmd. 5650. 


December, 1937 

3 GREAT BriTaiIn—S1aM. Notes exchanged at Bangkok regarding the operation of 
regular air lines over Siam and Burma. Texts: G. Bb. T. S., No. 11 (1938), Cmd. 
5651. 


3 IraLy—Mancuvuxkvo. China sent note to the League of Nations protesting Italian 
recognition of Manchukuo. L. N. O.J., Jan. 1988, p. 11. 


3/28 and January 24, 1988 Canapa—UniTEp States. Arrangement effected by ex- 
change of notes at Washington regarding reciprocal recognition of duly registered 
patent attorneys. Text: Ez. Agr. Ser., No. 118; Canada Treaty Ser., 1937, No. 19. 


14 Great Brirain—ITaLy. Notes exchanged at Rome, supplementary to the conven- 
tion signed at Rome on Dec. 7, 1934, regarding the establishment of air transport 


lines. L. N. M.S., Feb. 1938, p. 41. English and Italian texts: G. B. T. S., No. 
15 (1938), Cmd. 5670. 

16/17 Brazi.—UniTep States. Agreement effected by exchange of notes regarding aboli- 
tion of charges for tourists’ passport visas. L. N. Inf. Sect., May 2, 1938 (un- 
numbered). 


22/January 14, 19388 NErTHERLANDS—NeEw ZEALAND. Trade agreement effected by ex- 
change of notes at Sydney and Wellington. L. N. M.8S., March, 1938, p. 67. 
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24 FRANCE—YUGOSLAVIA. Payments agreement signed at Belgrade. Rev. int. fran- 
caise du droit des gens, Jan./Feb. 1938, p. 61. 


24 Great Brirarin—ItTaty. Notes exchanged at Rome modifying the agreement of 
Nov. 6, 1936, regarding commercial exchanges and payments. G. B. T.8S., No. 
16 (1938), Cmd. 5669. 

24 NORWAY—SWEDEN. Norway informed the League of Nations that the Conciliation 
Commission, set up in accordance with terms of the treaty, signed Jan. 27, 1936, 
has taken up its duties. Members: L. N. O. J., Jan. 1938, p. 13. 


4 INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE Law. The Italian 
Government announced its decision to denounce, effective Apr. 20, 1940, its under- 
taking of March 31, 1926. The Institute has been financed by the Italian Govern- 
ment and located at Rome. L. N. M.S., Jan. 1938, p. 28. 


29 FRANCE—POoLAND. Payments agreement effected by exchange of notes. Revue int. 
francaise du droit des gens, Jan./Feb. 1938, p. 61. 


31 INTERNATIONAL EDUCATIONAL CINEMATOGRAPHIC INSTITUTE. Ceased its activities. 
Founded by Italian Government in 1928, it had been under the authority of the 
League of Nations. L. N. M. S., Jan. 1938, p. 28. 


January, 1938 
2 CANADA—SOUTHERN Ruopesia. The abrogation of the trade agreement, signed at 


Ottawa, Aug. 20, 1932, became effective. T7.J. B., Feb. 1938, p. 46. 


3 Estonra—Mexico. Ratifications exchanged at Tallinn of the treaty of friendship, 
signed at New York, Jan. 28, 1937. 7.J. B., Feb. 19388, p. 39. 


4 PERMANENT Court OF INTERNATIONAL JusTicE. The Belgian and Spanish Govern- 
ments informed the Court of their mutual agreement not to go on with the pro- 
ceedings in the Borchgrave case. L. N. M.S., Jan. 1938, p. 34. 


13 CurLE—Cvsa. Ratifications exchanged in Habana of the treaty of commerce and 
navigation, signed March 13, 1937. P.A. U., April, 1938, p. 249. 
13 Economic UNION—EsTONIA. Agreement signed between the Economic Union of 


Belgium and Luxemburg, and Estonia, at Tallinn, regarding commercial relations 
and transfers. L. N. M.S., Feb. 1938, p. 41. 


17/February 18/21 Huna@ary—Norway. Notes exchanged at Stockholm and Oslo con- 
cerning the reciprocal abolition of visas as regards diplomatic passports. 
L. N. M.8., March, 1938. pp. 67-68. 


19 Estonra—Houneaary. Agreement effected by exchange of notes at Budapest re- 
garding exemption from visa fees on passports. L. N.M.S., March, 1938, p. 68. 


22 Brazit—UNITEp States. Announcement made of the establishment of two mixed 
committees of private trade interests to observe the course of trade between the 
two countries, the operation of the United States-Brazil trade agreement, and to 
report to their respective governments. 7. J. B., Jan. 1938, pp. 13-14. 


26 PERMANENT CourT OF INTERNATIONAL Justice. The Court received from the 
Belgian Government an application instituting proceedings against the Bulgarian 
Government, involving the Electricity Company of Sofia and Bulgaria. L.N.M.S., 
Jan. 1938, p. 34. Bulgaria has nominated as judge ad hoc M. Papazoff. 
L. N. M. 8., March, 1938, p. 78. 

27/March 17 Canapa—Unirep States. Notes exchanged at Washington regarding im- 
portation into the United States of hydro-electric power. Texts: Press Releases, 
March 26, 1938, pp. 400-409. 
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31 FRANCE—SWEDEN. Notes exchanged at Paris regarding commercial relations. 
L. N. M.S., Feb. 1938, p. 41. 


February, 1938 


1 GREECE—SWEDEN. Agreement signed at Athens regarding commercial exchanges. 
L. N. M.S., Feb. 1938, p. 41. 


1 Norway—UnitTep States. Supplementary extradition treaty signed at Washing- 
ton. Press Releases, Feb. 5, 1938, p. 202; T. J. B., Feb. 1938, p. 41. 


8 NicaRAGuA—UNITED States. Agreement to modify certain provisions of the trade 
agreement of Mar. 11, 1936, reached by an exchange of notes at Managua. Text 
of United States note: Press Releases, Feb. 12, 1938, pp. 249-250; P. A. U., May, 
1938, p. 310; 7. J. B., Feb. 1938, p. 48. 


14 Intellectual codperation protocol signed. Revue int. francaise 
du droit des gens, Jan./Feb. 1938, p. 63. 


15 Great Brirarin—Rvussia. Great Britain notified Russia of its decision to close the 
consulate in Leningrad, in accordance with the Russian policy. B. J. N., March 
5, 1938, p. 202. 


16 PERMANENT Court OF ARBITRATION. Henry L. Stimson and Michael F. Doyle were 
appointed to the Court, replacing John Bassett Moore and the late Newton D. 
Baker. N.Y. Times, Feb. 17, 1938, p. 5; Press Releases, Feb. 19, 1938, p. 267. 


18 EsTton1ia—SwWEDEN. Exchanged notes at Stockholm, constituting an agreement re- 
garding the régime applicable to the importation of Estonian meat into Sweden. 
L. N. M.S., Feb. 1988, p. 41. 


18 NorwayY—VENEZUELA. Commercial modus vivendi reached by exchange of notes at 
Caracas. L. N. Inf. Sect., May 2, 1938 (unnumbered). 


18-April 22. JapAN—UNITED StaTEs. United States gave notice Feb. 18 it would hold 
Japan responsible for injuries and damages to Americans and their property by 
armed forces in China. Summary: N. Y. Times, Feb. 26, 1938, p. 1. On March 
22 the United States submitted a claim of $2,214,007.36 for property losses and 
damages connected with the Panay sinking. N.Y. Times, March 23, 1938, p. 1; 
C. S. Monitor, March 23, 1938, p.3. Text: Press Releases, March 26, 1938, p. 410. 
Japan agreed on March 27 to pay the claim. B. J. N., April 2, 1938, p. 310. A 
more fully itemized account of damages was asked on April 6, which was sent on 
April 18. N.Y. Times, April 6, 1938, p. 7; April 19, 1938, p. 10. Payment in full 
was made April 22. N. Y. Times, April 23, 1938, p. 7; C. S. Monitor, April 22, 
1938, p. 3; Press Releases, April 23, 1938, p. 504. 


19 FraNcE—JAPAN. General commercial agreement signed at Paris. London Times, 
Feb. 21, 1938, p. 13; N. Y. Times, Feb. 20, 1938, p. 7; B. 7. N., March 5, 1938, p. 
197. 


23/March 28 Hunaary—UNITeEp Srates. Announcement made of Hungary’s proposal 
to pay the original principal of its war debt, minus sums paid before suspension of 
payments. C.S. Monitor, Feb. 23, 1938, p. 1; N. Y. Times, Feb. 24, 1938, p. 1. 
President Roosevelt sent the proposal to Congress on March 28. C. S. Monitor, 
March 28, 1938, p. 1. Text of message: Press Releases, April 2, 1938, p. 423; 
Cong. Record, March 29, 1938, p. 5508. 


24~May5 Spain. Germany accepted on Feb. 24 a new British plan for the withdrawal of 
foreign combatants from Spain and the granting of belligerent rights to both sides. 
N. Y. Times, Feb. 25, 1938, p. 1; B. J. N., March 5, 1938, p. 213. On March 9 
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France consented to re-establishment of non-intervention control of Spanish border 
as soon as the international commissions begin counting foreign fighters to be with- 
drawn from Spain. C.S. Monitor, March 10, 1938, p. 3; N. Y. Times, March 10, 
1938, p.1. On March 16 Great Britain promised naval aid to France if Italian and 
German forces in Spain should menace French North African communications. 
N. Y. Times, March 17, 1938, p.1. France and Great Britain protested March 19 
to the Spanish insurgents against the concentrated air raids on Barcelona as being 
contrary to the principles of international law. London Times, March 21, 1938, 
p. 12;B.1.N., April 2, 1938, p.305. General Franco repliedon March 28. B.J.N., 
April 2, 1938, p. 317. In notes of April 5 to Great Britain and France the Loyalist 
Government claimed the right to obtain war materials as a means of defense. 
B. I. N., April 23, 1938, p. 376. The French Foreign Office announced April 7 
that France and Great Britain had rejected the Spanish Government’s appeal to 
drop the non-intervention agreement and permit it to buy arms and munitions 
abroad and transport them through France. C.S. Monitor, April 7, 1938, p. 6. 
The Italian Foreign Minister, Count Ciano, and the Earl of Perth, British Ambas- 
sador, exchanged notes regarding the British proposal for proportional evacuation 
of foreign volunteers. Texts: N. Y. Times, April 17, 1938, p. 28; C. S. Monitor, 
April 18, 1938, p. 5. The Republican Government protested to the British Gov- 
ernment for “admitting the hypothesis that men and materials sent to Spain by 
Italy might not be withdrawn until after the close of the present conflict.” B.J.N., 
May 7, 1938, p. 425. France decided on May 5 to close again the Spanish frontier 
to prevent passage of men and materials into Spain as soon as two commissions 
arrive to supervise withdrawal of foreign volunteers. N. Y. Times, May 6, 1938, 
ps4. 

Curva—GERMANY. Chinese Government sent protest to Germany against its 
recognition of Manchukuo. B. J. N., March 5, 1938, p. 192; N. Y. Times, Feb. 
25, 1938, p. 3. 


Dominican Repusiic—Harti. Ratifications exchanged of the treaty, signed Jan. 
21, 1938, concerning frontier questions and settling other differences. L. N. Inf. 
Sect., April 19, 1938, No. 8454. 


Great Brirain—Spain. Second note on the sinking of the steamer Alcira sent to 
Gen. Franco following Spanish note of Feb. 17. London Times, Feb. 28, 1938, p. 
13; B. I. N., March 5, 1938, pp. 204, 213. 


BaLKAN ENTENTE. Communiqué issued after the close of its sessions, declared that 
the member states intend to remain faithful to the League of Nations. It also 
stated that since Yugoslavia has recognized the conquest of Ethiopia, and since 
Rumania has decided to do so, Greece and Turkey should do likewise. The policy 
of non-intervention in Spain will continue. N. Y. Times, Feb. 28, 1938, p. 4; 
London Times, Mar. 1, 1938, p. 15; B. J. N., March 5, 1938, p. 214. 


Dominican Repusiic—Harr1. Initial payment of $250,000 indemnity for October 
killings of Haitians in Dominican territory made to Haiti. N.Y. Times, March 1, 
1938, p. 35. ; 


Greece—Norway. Agreement for the regulation of goods transactions, and a 
payments agreement signed at Athens. L. N. M.S., March, 1938, p. 67. 


28/April 27 Pauestine. British Government named Sir John Woodhead, Sir Alison 
Russell and Alexander P. Waterfield to the Palestine Commission to study the 
partition question. N.Y. Times, March 1, 1938, p. 6; B. J. N., March 5, 1938, p. 
204. The Commission arrived in Jerusalem on April 27. B. J. N., May 7, 1938, 
p. 421. 
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March, 1938 
1 LEAGUE oF AMERICAN Nations. The Dominican Republic and Colombia proposed 
an inter-American league. Text not made public. C.S. Monitor, March 1, 1938, 
p. 4; N. Y. Times, March 2, 1938, p.1. Proposal in the form of a draft convention 
for an “Association of American Nations.” Washington Post, March 11, 1938, 
p. it. 


1-April 26 Mexican Om. The Mexican Supreme Court ruled March 1 against 17 
United States and British oil companies in their wage controversy. N. Y. Times, 
March 2, 1938, p. 13; London Times, March 2, 1938, p. 14. On March 7 Mexico 
placed embargoes on company bank accounts sufficient to cover 75% of the wages 
due for the twelve days of the national petroleum strike of May, 1937. WN. Y. 
Times, March 8, 1938, p. 9; B. J. N., March 19, 1938, p. 289. The Court granted 
on March 8 a temporary injunction restraining the Federal Labor Board from en- 
forcing the Supreme Court decision until the Board proves its competence. WN. Y. 
Times, March 9, 1938, p. 12. On March 14 the"companies refused to accept the 
ultimatum of the Labor Board. N. Y. Times, March 17, 1938, p. 1. All oil 
properties expropriated on March 18. C. S. Monitor, March 19, 1938, p. 1; 
N. Y. Times, March 19, 1938, p. 1; B. J. N., April 2, 1938, p. 311. In a note on 
March 30 the United States asked compensation for expropriated properties. 
Text: N. Y. Times, March 31, 1938, p.4. The Mexican note of March 31 declared 
it ‘‘would know how to honor its obligations.”” N. Y. Times, April 2, 1938, p. 1. 
Text of note and Secretary of State Hull’s statement: Press Releases, April 2, 1938, 
pp. 435-436. The Mexican Government announced on April 6 that 20% of the 
gross receipts from sales abroad of its excess crude oil would be used toward pay- 
ment for expropriated properties. N.Y. Times, April7, 1938, p.3. Great Britain 
demanded on April 8 prompt return of British-owned properties. N. Y. Times, 
April 9, 1938, p.1. Text: London Times, April 13, 1938, p. 13. Mexico informed 
Great Britain in a note on April 12 that the properties of the Aguila Oil Co. would 
not be returned. Partial text: C. S. Monitor, April 14, 1938, p. 2. Text: London 
Times, April 16, 1938, p. 1; N. Y. Times, April 14, 1938, p.19. Great Britain sent 
a second note on April 21. C.S. Monitor, April 22, 1938, p. 5. Text: London 
Times, April 22, 1938, p. 13. Mexico again refused on April 26 to return the prop- 
erties. N.Y. Times, April 27, 1938, p. 15; London Times, April 27, 1938, p. 17; 
B. I. N., May 7, 1938, p. 421. 


3-April 1 Paciric IsLanps. Announcement made in Washington on March 3 that for 
reasons of commercial aviation and naval strategy, the State and Navy Depart- 
ments have made a study of certain islands with a view to pressing claims of owner- 
ship. C.S. Monitor, March 3 and 5, 1938, pp. 1, 2; N. Y. Times, March 5, 1938, 
p.1. Formal claim made March 5 for the United States to sovereignty over Can- 
ton and Enderbury Islands in the Central Pacific Ocean and to lands first visited by 
Americans in Antarctica. N.Y. Times, March 6, 1938, pp. 1, 31. An American 
occupation expedition landed March 6 on Enderbury and Canton Islands. C. 8S. 
Monitor, March 7, 1938, p. 1. On March 9 Prime Minister Chamberlain told the 
House of Commons that Great Britain “reserves her right over the islands.’’ C.S. 
Monitor, March 9, 1938, p.1. The Department of the Interior issued on April 1 a 
license granting commercial air rights on Canton Island. C.S. Monitor, April 2, 
1938, p. 1. 

5 GrerMANy—Rvussia. Reached agreement to close all consulates in each other’s 
territory. N.Y. Times, March 6, 1938, p. 27; C. S. Monitor, March 7, 1938, p. 2.. 


7-April15 CzecHOSLOVAKIA—UNITED States. Signed a trade agreement at Washing~ 
ton. Cong. Record, March 8, 1938, p. 4030; N. Y. Times, March 8, 1938, p. 1. 
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Proclaimed by President Roosevelt on March 15. Press Releases, March 19, 
1938, p. 370. Protocol signed on April 15. N. Y. Times, April 16, 1938, p. 4; 
Press Releases, April 16, 1938, p. 489. 


11-April2 AvusTRIAN ANNEXATION. Great Britain issued warning to Germany that inva- 
sion of Austria would damage the prospects of the Anglo-German talks. N. Y. 
Times, March 12, 1938, p. 1. Announcement made at Vienna on March 11 that 
German troops had crossed the border at Passau. The plebiscite, scheduled for 
March 13, was automatically postponed. C.S. Monitor, March 11, 1938, p. 1. 
Hitler issued on March 12 a proclamation to the German people. Text: N. Y. 
Times, March 13, 1938, p. 35. Chancellor Schuschnigg resigned March 12 follow- 
ing Hitler’s ultimatum, being replaced by Seyss-Inquart, Nazi leader. London 
Times, March 12, 1988, p. 12; N. Y. Times, March 12, 1938, p.1. Austria became 
part of the German Reich March 13. WN. Y. Times, March 14, 1938, p.1. Text of 
Anschluss law: p. 3; L. N. M.S., March 1938, p. 62; Press Releases, March 19, 1938, 
p. 374; Vélkerbund (Geneva), March 1938, p.149. The German Ambassador to the 
United States notified the State Department on March 14 that the nation of Austria 
no longer existed. N. Y. Times, March 15, 1938, p. 2. Secretary of State Hull 
issued a statement March 19, tantamount to a de facto recognition of the Austrian 
annexation. Text: N. Y. Times, March 20, 1938, pp. 1, 35. All laws promul- 
gated in the Reichsgesetzblatt after March 13 are applicable to Austria as well as to 
Germany. B. J. N., April 2, 1938, p. 299; London Times, March 18, 1938, p. 15. 
The Holy See rebuked on April 1 the bishops of Austria for their Nazi plea in favor 
ofthe Anschluss. N.Y. Times, April 2, 1938, pp.1,6. Hungary notified Germany 
March 15 of its recognition of the union, being the first country to take such action. 
N.Y. Times, March 16, 1938, p. 10; London Times, March 17, 1938, p.13. Mexico 
sent a series of observations to the League of Nations March 20 on the suppression 
of Austria as a separate nation. London Times, March 21, 1938, p. 11. Great 
Britain granted de jure recognition on April 2. N.Y. Times, April 3, 1938, p. 1; 
C. S. Monitor, April 4, 1938, p. 2. In notes to Germany on April 6 the United 
States stated it would look to Germany for payment of Austria’s debts, and found 
itself ‘‘under the necessity as a practical measure” of closing its legation at Vienna. 
Summary: C. S. Monitor, April 6, 1938, p.1. Texts of notes: N. Y. Times, April 
7, 1938, p. 5; Press Releases, April 9, 1938, pp. 465-467. A plebiscite on April 10 
gave its approval of the Anschluss. N. Y. Times, April 11, 1938, p. 1. Great 
Britain notified Germany of its decision to convert the legation at Vienna into a 
consulate-general. Texts of two notes: London Times, April 4, 1938, p. 14. 


11 GerMaNy—Sovuts Arrica. Germany announced exchange of notes in which the 
Reich maintained its claim to the return of all colonies. South African Govern- 
ment replied that the London agreement of 1923 settled the legal status of South 
West Africa. B.J. N., March 19, 19388, p. 249. 


13/22 League or Nations—Avstria. Austria’s membership ceased on March 13 accord- 
ing to notification by Germany. N.Y. Times, March 22, 1938, p. 8. The Secre- 
tary-General replied on March 22. WN. Y. Times, March 23, 1938, p. 6; B. J. N., 
April 2, 1938, p. 311. 

18 Great Britain—ItTaLy. Two trade agreements signed in London, one amending 
the existing clearing agreement, the other replacing the commercial agreement 
of Nov. 6, 1936. B. J. N., April 2, 1938, p. 304. English and Italian texts: 
G. B. T. 8., Nos. 18 and 19 (1938), Cmd. 5694-5695. 


18-31 LrrauaNtia—Pouanp. Poland served ultimatum on Lithuania seeking resumption 
of diplomatic and consular relations, broken in October, 1920. Summary: N. Y. 
Times, March 18, 1938, p. 1. On March 19 Lithuania accepted Polish ultimatum. 


19 


19 


19 


19 


21 


21 
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C. S. Monitor, March 19, 1938, p. 1; London Times, March 21, 1938, p.12. Text: 
of Lithuanian note: N. Y. Times, March 20, 1938, pp. 1, 34. The frontier was 
formally opened on March 31 and envoys from the two countries presented their 
credentials. N.Y. Times, April 1, 1938, p. 11; C.S. Monitor, March 31, 1938, p. 1. 


ALEXANDRETTA. League of Nations Council Committee finished its work and fixed 
July 15 as the date by which the elections must be terminated. L. N. Inf. Sect., 
March 19, 1938, No. 8435. Text of final regulation: L. N. Doc. C.103.M.56.1938. 


LeaGvuE or Nations—Mexico. Mexico sent note protesting the seizure of Austria 
and the League’s action in not convoking the Council, in accordance with Article 
X, and announced it can not accept Germany’s action. N. Y. Times, March 20, 
1938, p. 32. 


LEAGUE oF Nations Mission To SoutH AMERICA. Members of the mission sailed, 
seeking information in regard to the views of the various governments. L. N. 
M.S., March, 1938, pp. 62-63. 


Peru—Spain. A Peruvian official communiqué announced diplomatic relations with 
the Barcelona Government in Spain had been broken. N. Y. Times, March 20, 
1938, p. 32. 


A®RIAL BOMBARDMENT. Secretary of State Hull issued statement censuring recent 
air raids on Spanish cities. Text: Press Releases, March 26, 1938, p. 396. Pope 
Pius made urgent representations to General Franco asking him to abandon the 
bombardment of open cities in Spain. N.Y. Times, March 24, 1938, p. 1. 


ON ARMS TO SpaIN. Secretary of State Hull replied in a letter to Raymond 
L. Buell relative to revocation of the United States embargo on arms to Spain. 
N. Y. Times, March 23, 1938, p.1. Text: p.6. Press Releases, March 26, 1938, 
pp. 398-399. 


22/April20 Ariat Lecat Experts. Appointments made of the American Section of the 


International Technical Committee of Aérial Legal Experts. Press Releases, 
March 26, 1938, p. 409; T. J. B., March, 1938, p. 68. Members of the Advisory 
Committee to the American Section of the International Technical Committee of 
Aérial Legal Experts (CITEJA) met with the American Section of the Interna- 
tional Committee on April 20 to discuss questions to be considered by three of the 
committees at sessions to open in Paris on May 23, 1938. Press Releases, April 23, 
1938, pp. 504-505. 


24-April15 Reruaees. Secretary of State Hull sent appeal on March 24 to Great Britain, 


25 


France, Italy, Belgium, The Netherlands, Denmark, Sweden, Norway, Switzer- 
land and twenty American Republics to join in a coéperative effort to facilitate 
emigration from Austria and Germany. Text: Press Releases, March 26, 1938, 
p. 411. Summary: N. Y. Times, March 25, 1938, p. 8. Italy refused the plan on 
March 29. WN. Y. Times, March 30, 1938, p. 8. Summary of twenty-one replies: 
Press Releases, April 2, 1938, pp. 426-433. In its reply of April 14 Switzerland 
disapproved the suggestion that meetings be held there. N. Y. Times, April 15, 
1938, p. 15. The Department of State announced a conference of more than thirty 
nations would assemble at Evian, France, July 6, to form an intergovernmental 
committee to study repatriation of political refugees from Germany and Austria. 
N. Y. Times, May 12, 1938, p. 16. 


ALASKA SALMON FisHery Situation. The State Department announced receipt of 
satisfactory assurances that Japan would take steps to prevent its nationals engag- 
ing in salmon fishing off Alaska. C.S. Monitor, March 26, 1938, p.3; N. Y. Times, 
March 26, 1938, p.1. Text and summary of United States statement of Nov. 22, 


f 
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1937: N. Y. Times, March 26, 1938, p. 7; Press Releases, March 26, 1938, pp. 412- 
417. 


26-A pril 22 Ersiorran Conquest. The following nations have extended some form of 
recognition: Bulgaria, March 26; Belgium, March 29; Turkey and Greece, April 4; 
Czechoslovakia, April 19; Lithuania, April 22. N.Y. Times, March 27, 1938, p. 
24; March 30, p. 4; London Times, April 5, 1938, p. 15; N. Y. Times, April 20, 1938, 
p. 1; C. S. Monitor, April 22, 1938, p. 4; B. J. N., May 7, 1938, p. 420. 


28 Cuina. A Japanese-sponsored government, the Reformed Government of the Re- 
public of China, was inaugurated at Nanking. WN. Y. Times, March 28, 1938, p. 6; 
B.1I.N., April 2, 1938, p. 288. 


28 Houser, Epwarp MANDELL. War-time adviser and personal European representative 
of President Wilson, died in New York, aged 79 years. C.S. Monitor, March 28, 
1938, p. 3; N. Y. Times, March 29, 1938, p. 1. 


28 NONMILITARY CO6OPERATION WITH AMERICAN RepusBtics. Secretary of State Hull 
submitted a report to President Roosevelt recommending the enactment of legisla- 
tion broadening legislative authorization to permit military and naval personnel to 
assist foreign governments. Text: Press Releases, April 9, 1938, pp. 462-465. 


28-May5 Norway—Unitep States. President Roosevelt sent letter to Congress recom- 
mending payment to Norway of $5,000 in settlement of claims regarding the seizure 
of the Sagatind. Cong. Rec., March 28, 1938, p. 5507; Press Releases, April 2, 1938, 
p. 425. Bill authorizing payment passed by the House of Representatives on 
April 18 and by the Senate on May 5. Cong. Rec., April 18 and May 5, 1938, pp. 
7212-7213, 8338. 


31 LiecHTENSTEIN. The ruling prince abdicated and invested his great-nephew with 
the constitutional rights pertaining to the office. London Times, April 1, 1938, p. 
15. 


31 NavaL ARMAMENTS. In notes to each other Great Britain, France and the United 
States formally announced their abandonment of the top limit of the size of battle- 
ships named in the 1936 Naval Treaty. London Times, April 2, 1938, p. 12; 
B. 1. N., April 23, 1938, p. 361. Texts: Press Releases, April 2, 1938, pp. 437-438. 


April, 1938 
4 JAPAN—UNITED States. The United States Ambassador delivered a memorandum 


to the Japanese Foreign Office on the question of American nationals in China. 
N. Y. Times, April 5, 1938, p. 12. 


4/11 Japan—Russia. Japan protested on April 4 against alleged military assistance to 
China. Russia immediately denied the charge. C.S. Monitor, April 5, 1938, p. 1; 
London Times, April 6, 1938, p. 13; N. Y. Times, April 5, 1938, p. 12. Russia 
protested in a note of April 11 against a flight of eleven Japanese airplanes over 
Soviet territory near the Siberian-Manchukuo frontier. C.S. Monitor, April 12, 
1938, p. 6; N. Y. Times, April 12, 1938, p. 13. 


5-6 Osto Group. The Foreign Ministers of Norway, Sweden, Denmark and Finland 
met in Oslo to discuss defense. C.S. Monitor, April 6, 1938, p. 4; London Times, 
April 6, 1938, p. 13; B. J. N., April 23, 1938, p. 371. 


11 BaLKAN CONFERENCES. Two conferences met in Istanbul to consider economic 
and trade relations among Turkey, Greece, Rumania and Yugoslavia. B. J. N., 
April 23, 1938, p. 378. 


11 Eocypt—Torkey. Ratifications exchanged at Cairo of the treaty of friendship. 
B. I. N., April 23, 1938, p. 348. 


CHRONICLE OF INTERNATIONAL EVENTS 585 


11 FranceE—Perv. France ratified the agreement on the interchange of literature, 
signed July 27, 1932. N.Y. Times, April 12, 1938, p. 9. 


13 Cuaco Dispute BETWEEN Bo.ivia AND Paraauay. Bolivia rejected proposals ad- 
vanced by a 5-power neutral commission to settle the dispute. N.Y. Times, April 
14, 1938, p. 19; C. S. Monitor, April 15, 1938, p. 6. 


13 Lirauantia—Meme.. The Lithuanian Government refused the Memel request of 
April 12 for the immediate lifting of the 12-year state of war. C.S. Monitor, April 
13, 1938, p. 1; N. Y. Times, April 14, 1938, p. 17. 


14 France—ITaty. Commercial accord signed at Rome. C. S. Monitor, April 15, 
1938, p. 4; B. J. N., April 23, 1988, p. 353. 


14 NicaRAGUA—UNITED States. Treaty concluded at Washington, effecting a settle- 
ment of pending financial questions. C.S. Monitor, April 15, 1938, p.2. Summary: 
Press Releases, April 16, 1938, pp. 488-489. 


16/May 2 Great Britain—Itaty. Treaty of friendship signed at Rome. Text: N. Y. 
Times, April 17, 1938, pp. 1, 31; London Times, April 18, 1938, p.6. Bon voisinage 
agreement concerning relations in East Africa signed, and notes exchanged regard- 
ing Libya, Spain and Ethiopia. Texts: London Times, April 18, 1938, p. 6; Cmd. 
5726; Vélkerbund (Geneva), April 20, 1938, pp. 190-200. Treaty of friendship 
endorsed on May 2 by the House of Commons. JN. Y. Times, May 3, 1938, p. 1; 
London Times, May 3, 1938, p. 16. 


19 Canapa—UniTep Srares. In accordance with the convention signed April 15, 
1935, a tribunal investigated from July 7 to Oct. 19, 1937, the claims for damages 
resulting from operation of the Consolidated Mining and Smelting Co. at Trail, 
B. C. Summary of findings: Press Releases, April 23, 1938, pp. 494-496. 


21 BuiGaria—Yuaostavia. Protocol signed for the removal of armed protection 
along the frontier. N.Y. Times, April 22, 1938, p. 10. 


25/29 Great BriTaAIN—IRELAND. Three agreements signed at London on April 25 pro- 
viding for termination of trade and financial disputes, and making Ireland responsi- 
ble for its own defense. N.Y. Times, April 26, 1938, p.1. Texts, except for trade 
schedules: p. 10; London Times, April 26, 1938, p. 11; Cmd. 5728. Approved by 
the Dail on April 29. N. Y. Times, April 30, 1938, p. 7. 


26 Treaty ViouaTions. Acting Secretary of State Welles, in response to the Scott 
resolution (H. Res. 465) asking specific information on treaty violators, advised the 
House Foreign Affairs Committee that the United States considered the Italian and 
Japanese Governments had failed to carry out obligations imposed by the Kellogg- 
Briand Pact, and the Nine-Power Treaty of 1922. N.Y. Times, April 27, 1938, p. 1. 
Text: Press Releases, April 30, 1938, pp. 511-512. 


26/May9 JeEwisH-OWNED PRoPpeRTY IN GERMANY. Text of decree affecting Jewish-owned 
property in Germany: N. Y. Times, April 29, 1938, p. 3. United States Ambassa- 
dor Wilson delivered protest on May 9 against the decree as contrary to provisions 
of the treaty of friendship, signed Dec. 8, 1923. Text: N. Y. Times, May 12, 1938, 
p. 4. 

27 CoMMISSIONS OF INVESTIGATION AND CoNcILIATION. Edwin D. Dickinson appointed 
national member for the United States of the commissions provided for in the addi- 
tional protocol to the Inter-American Conciliation Convention, signed at Monte- 
video, Dec. 26, 1933. Press Releases, April 30, 1938, p. 513. 

27 Great Britain—Po.anp. Naval treaty on the lines of the 1936 Naval Treaty of 
London concluded at London. N. Y. Times, April 28, 1938, p. 8; London Times, 
April 28, 1938, p. 13. 
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GrEECE—TourRKEY. Friendship and neutrality pact signed at Athens. London 
Times, April 28, 1938, p. 14; B. J. N., May 7, 1938, p. 417. 


GUATEMALA—SALVADOR. Congresses of both countries ratified the treaty fixing 
their boundary in accordance with the survey of a mixedcommission. N.Y. Times, 
April 28, 1938, p. 6. 


DENMARK—GREAT Britain. Announcement made of conclusion of a trade treaty. 
N. Y. Times, April 29, 1938, p. 3. 


FrRANCE—GREAT Britain. Communiqué issued following the conference of Premiers 
and Foreign Ministers relative to a military alliance and economic assistance to the 
Danubian countries. C. S. Monitor, April 29, 1938, p. 1. Text: N. Y. Times, 
April 30, 1938, p. 6; London Times, April 30, 1938, p. 11. 


LEAGUE OF NATIONS—SWITZERLAND. Switzerland requested in a memorandum that 
the question of its “absolute neutrality” be placed on the agenda of the Council 
meeting May 9. Extracts: N. Y. Times, May 1, 1938, p. 32; London Times, May 
2, 1938, p. 15. 


May, 1938 


2/6 


CHINESE Customs. Great Britain and Japan agreed on final details of an arrange- 
ment whereby foreign obligations will be secured by Chinese maritime customs. 
N.Y. Times, May 3, 1938, p. 11; London Times, May 3, 1938, p. 15. In a note of 
May 6, China declared itself not bound by the terms of the agreement and reserved 
its full rights and freedom of action. N. Y. Times, May 7, 1938, p. 7; London 
Times, May 7, 1938, p. 11. 


AUSTRIAN Bonps. Transfer of money due foreign holders of Austrian Government, 
municipal or private loans, banned, applying the German transfer moratorium of 
1933 to the new German state. N. Y. Times, May 4, 1938, p. 18. 


INTERNATIONAL DANUBE Commission. Germany announced that Austria’s mem- 
bership in the commission ceased with its entrance into the Reich. Germany with- 
drew in Nov. 1936. N.Y. Times, May 4, 1938, p. 19. 


LitTtLE ENTENTE. At a meeting in Sinaia, Rumania, efforts of Hungary and the 
Little Entente to reach an understanding on the treatment of national minorities 
failed. An agreement was reached however on May 6 regarding Hungarian re- 
armament. N.Y. Times, May 7, 1938, p. 5. 


ARGENTINA—CHILE. Announcement made of agreement to submit to arbitration 
the question of ownership of islands at the eastern end of Beagle Channel. At- 
torney-General Cummings has accepted the position of arbitrator. Press Re- 
leases, May 7, 1988, p. 535. 


GERMANS IN CZECHOSLOVAKIA. France and Great Britain instructed their am- 
bassadors to deliver notes to Germany and Czechoslovakia cautioning against 
violence in settling the claims of Sudeten Germans in Czechoslovakia. C. S. 
Monitor, May 7, 1938, p. 1; N. Y. Times, May 8, 1938, p. 43. 


GERMANY—ITALy. Chancellor Hitler and Premier Mussolini pledged lasting friend- 
ship at Rome. Texts of addresses: N. Y. Times, May 8, 1938, p. 42. 


Great Britain—Mexico. Great Britain reiterated its demand for payment of 
special claims arising from the Mexican revolutionary period, due since Jan. 1, 1938, 
under an agreement signed in 1935. N.Y. Times, May 8, 1938, p. 35. 


9-14 Leaaue or Nations Councit. The 101st session opened on May 9, under the 
presidency of M. Wilhelm Munters of Latvia. Voted to admit the Ethiopian dele- 
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gates tothe meetings. N.Y. Times, May 10,1938, p.12. China asked on May 10 
the application of Covenant provisions in giving aid to China. C. S. Monitor, 
May 10, 1938, p. 3. Ten member nations declared on May 11 in favor of recogni- 
tion of the Ethiopian conquest. C.S. Monitor, May 12, 1938, pp. 1, 4; N. Y. 
Times, May 13, 1938, pp. 1, 14. On May 11 the Spanish delegate made plea for 
abandoning the policy of non-intervention in his country. N.Y. Times, May 12, 
1938, pp. 1,6. Reached final agreement for the establishment of a single office to 
aid refugees. C.S. Monitor, May 11, 1938, p.1; N. Y. Times, May 11, 1938, p. 14. 
Decided that the next meeting of the Bureau of the Conference for the Reduction 
and Limitation of Armaments would take place at Geneva during the next ordinary 
session of the 1938 Assembly. L. N. Inf. Sect., May 11, 1938, No. 8483. With 
nine abstentions, Poland and Rumania joined France and Great Britain in voting 
against the resolution to drop the non-intervention policy in Spain. N.Y. Times, 
May 14, 1938, p.6. With Poland abstaining, the Council at its closing session on 
May 14, passed a resolution urging its members to give effect to previous recom- 
mendations in the matter of assistance to China. Voted to free Switzerland from 
obligation to apply League sanctions, following assurances that restoration of abso- 
lute neutrality would not interfere with the free working of the League on Swiss 
territory. Chile resigned its membership. N. Y. Times, May 15, 1938, p. 34; 
C. S. Monitor, May 16, 1938, p. 5. 


9-11 Osto TrapE AGREEMENT. At meetings of the Oslo Group the decision was reached 
that the agreement signed at The Hague in May, 1937, will not be continued in all 
its provisions after July 1, 1938. N.Y. Times, May 12, 1938, p. 3; London T7mes, 
May 12, 1938, p. 15. Issued lengthy communiqué on May 15. WN. Y. Times, 
May 16, 1938, p. 9. 


12 EMBARGO ON ARMS TO Spain. Text of Secretary of State Hull’s letter to Senator 
Pitman on the Nye resolution (S. J. Res. 288): N. Y. Times, May 14, 1938, p. 6. 


12 GerMaNy—Mancuvukvo. German Foreign Office announced officially the conclu- 
sion of a treaty providing for mutual establishment of diplomatic and consular 
relations. C.S. Monitor, May 12, 1938, p. 1. 


12 PortuGat—Spain. Portugal granted recognition to the Franco Government in 
Spain. WN. Y. Times, May 12, 1938, p. 8. 


12 Recoenition. Secretary of State Hull declared that the United States policy of 
non-recognition of conquered territory remains unchanged. C.S. Monitor, May 
12, 1938, p. 1; N. Y. Times, May 13, 1938, p. 14. 


13 Great Brirain—Mexico. Mexico severed diplomatic relations, following British 
protests against expropriation of oil properties in Mexico. C.S. Monitor, May 14, 
1938, pp. 1, 2; N. Y. Times, May 14, 1938, pp. 1, 4. Great Britain withdrew its 
envoy on May 14. N. Y. Times, May 15, 1938, p. 1. 


14 PaneEL oF Mepiators. Henry L. Stimson and Norman H. Davis named United 
States representatives on the panel of mediators created by the Good Offices and 
Mediation Treaty signed at Buenos Aires in 1936. N.Y. Times, May 15, 1938, p. 
2. 

INTERNATIONAL CONVENTIONS 
AériaL NaviaaTIon. Paris, Oct. 13, 1919. Protocol of Amendments. Paris, June 15 
and Dec. 11, 1929. 
Adhesion: Estonia. Jan. 1, 1938. 7. J. B., Jan. 1938, p. 12. 


AGRARIAN Funps “A.” Berne, Aug. 21, 1931. 
Signatures: Great Britain and Northern Ireland, France, Hungary, Italy and Switzerland. 
L. N. M.S., Feb. 1938, p. 41. 
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Arr TraFFic. Warsaw, Oct. 12, 1929. 
Adhesion: Trans-Jordan (by Great Britain). 7. J. B., Feb. 1938, p. 47. 
Ratification deposited: Greece. Jan. 11,1938. T.J.B., March, 1938, p. 68. 


AIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Ratification deposited: The Netherlands. Jan. 28,1938. 7. J. B., Feb. 1938, p. 45. 


Artistic ExHIBITIONS. Buenos Aires, Dec. 23, 1936. 
Adhesions: 
Brazil. Jan. 25, 1938. 
Honduras. Feb. 10,1938. 7. J. B., Feb. 19388, p. 53. 
Ratification deposited: Mexico. March 16, 1938. T7. J. B., March 1938, p. 76. 


Broapcasting. Convention and Final Act. Geneva, Sept. 23, 1936. 
Ratifications deposited: 
Luxemburg. Feb. 8, 1938. 7.7. B., March, 1938, p. 61. 
New Zealand. Jan. 27, 1938. 
South Africa and Mandated Territory of South West Africa (by Great Britain). Feb. 
1, 1938. 7. J. B., Feb. 1938, pp. 37-38. 
Came into force: April 2, 1938. L. N. Inf. Sect., April 2, 1938, No. 8440. 


CaPITULATIONS IN Eaypt. Montreux, May 8, 1937. 
Ratification deposited: The Netherlands. Jan. 22, 1938. T. J. B., Feb. 1938, p. 39. 


CaTTLe Herpsooxs. Rome, Oct. 14, 1936. 
Ratification deposited: Czechoslovakia. Feb. 17, 1938. 7. J. B., March, 1938, p. 68. 


Contaaious DisEasEs oF ANIMALS. Geneva, Feb. 20, 1935. 
Adhesions: 
Iraq. Dec. 24, 1937. 
Rumania. Dec. 23, 1937. L. N.O.J., Jan. 1938, p. 7; T. J. B., Jan. 1938, pp. 9-10. 
Came into force: March 23, 1938. TT. I]. B., Feb. 1938, p. 43; L. N. M. S., March, 1938, 
p. 67. 


Coprrricut. Berne, Sept. 9, 1886. Revision, Rome, June 2, 1928. 
Adhesion: Portugal. T. J. B., March, 1938, p. 71. 


EpvucaTIoNaL Fitms. Geneva, Oct. 11, 1933. 
Adhesion deposited: South Africa. Jan. 4, 1938. T.J. B., Jan. 1938, p. 8; L. N. O. J., 
Jan. 1988, p. 6. 


EDUCATIONAL AND Pusticity Fiums. Buenos Aires, Dec. 23, 1936. 
Adhesions: 
Brazil. Feb. 5,1938. T7T.J.B., Feb. 1938, p. 40. 
Honduras. Nov. 26,1937. T7.J.B., March, 1938, p. 63. 


Export AND IMPORT OF ANIMAL Propucts. Geneva, Feb. 20, 1935. 
Ratification deposited: Rumania. Dec. 23, 1937. T.J. B., Jan. 1938, p. 10. 


Fre-CHarRGING EMPLOYMENT AGENCIES. Geneva, June 29, 1933. 
Ratification: Mexico. Feb. 21, 1938. 7. J. B., March, 1938, p. 73. 


Goop Orrices AND Mep1aTIon. Buenos Aires, Dec. 23, 1936. 
Adhesion: Honduras. Nov. 26, 1937. T.J]. B., Feb. 1938, p. 37. 
Ratification deposited: Cuba: Dec. 27, 1937. T.J. B., March, 1938, p. 61. 


HaavueE Conventions. Nos. I-IV (1-2-3) Acts of 1899. 
Ratifications deposited: Austria. Oct. 25, 1937. T.J. B., Jan. 1938, p. 4. 


Haavue Conventions. Nos. I-XIII. Oct. 18, 1907. 
Ratifications deposited: Austria. Oct. 25, 1937. T.J. B., Jan. 1938, pp. 3-4. 


| 
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History Teacuina. Geneva, Oct. 2, 1937. 
Signatures: 

Afghanistan. Feb. 24, 1938. 7.J. B., March, 1938, p. 63. 
Chile. Jan. 6, 1938. 7. J. B., Jan. 1938, p. 8. 
Egypt. March 1, 1938. 
Estonia. March 8, 1938. 7. J. B., March, 1938, p. 63. 
The Netherlands, Netherland Indies, Surinam, Curagao. Jan. 25, 1938. 
Norway. Feb. 5, 1938. 
South Africa. Jan. 24,1938. T.J. B., Feb. 1938, p. 41. 
Sweden. Feb. 25, 1938. T. J. B., March, 1938, p. 63. 


Hours or Work (Glass-Bottle Works). Geneva, June 4, 1935. 
Ratifications: 
France. Jan. 25,1938. T./. B., Feb. 1938, p. 49. 
Mexico. Feb. 21, 1938. 7.J. B., March, 1938, p. 73. 


Hours oF IN SHEET-Guiass Geneva, June 21, 1934. 
Ratification: France. Feb. 5, 1938. 7. J. B., March, 1938, pp. 72-73. 


INDUSTRIAL Property. London, June 2, 1934. 
Ratification deposited: Denmark. July 29,1937. T.J. B., Jan. 1938, p. 24. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Adhesion: Colombia (with reservation). Dec. 23, 1937. T./. B., Jan. 1938, p. 1. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Adhesion: Brazil. Feb. 5, 1988. T.J. B., Feb. 1938, p. 40. 


INTER-AMERICAN Raprio ComMMUNICATIONS. Havana, Dec. 13, 1937. 
Text: Revista de derecho int., March, 1938, pp. 106-143. 
Ratification deposited: Cuba. Jan. 12, 1938. T.J. B., Feb. 1938, p. 52. 


INTER-AMERICAN Rap1io CONVENTION. Havana, Dec. 13, 1937. 
Text: Revista de derecho int., Dec. 1937, pp. 327-351. 


INTERCHANGE OF PuBLicATIONS. Buenos Aires, Dec. 23, 1936. 
Adhesion: Brazil. Feb. 5,1938. T7.J.B., Feb. 1938, p. 50. 


Letters, Erc., of DECLARED VALUE. Cairo, March 20, 1934. 
Ratifications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13, 1938. 7. J. B., Feb. 1938, pp. 49-50. 


Loap LinE ConvENTION. London, July 5, 1930. Amendment. 
Adhesions: 
Brazil. Mar. 24,1938. 7.J. B., March, 1938, p. 73. 
Cuba. T. J. B., Feb. 1938, p. 49. 
France and Paraguay. Jan. 17, 1938. 7. J. B., Jan. 1938, p. 26. 


MAINTENANCE, Etc., oF Peace. Buenos Aires, Dec. 23, 1936. 
Adhesion: Honduras (with reservation). Nov. 26, 1937. 
Ratification deposited: Venezuela. Dec. 22, 1937. 7. J. B., Jan. 1938, pp. 1-2. 


MarITIME BuoyaGe. Geneva, May 13, 1936. 
Adhesions: 
South Africa, Mandated Territory of South West Africa. Dec. 15,1937. L.N.0O.J., 
Jan. 1938, p. 7; T. J. B., Jan. 1938, p. 26. 
Ratifications: 
Great Britain. L.N. Inf. Sect., Feb. 24, 1938, No. 8426. 
Yugoslavia. Dec. 11, 1937. L. N.O.J., Jan. 1938, p. 5. 
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MERCHANDISE TRANSPORT BY Rarttway. Rome, Nov. 23, 1933. 
Promulgation: France. Jan. 12, 1938. Revue int. francaise du droit des gens, Jan./Feb. 
1988, p. 62. 
Money Ornpers. Cairo, Mar. 20, 1934. 
Ratifications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13,1938. T. J. B., Feb. 1938, pp. 49-50. 


Moror VeEnIcLEs Geneva, March 30, 1931. 
Adhesions: 
Straits Settlements, Federated Malay States (4). Unfederated Malay States (5). Nov. 
6, 1937. L. N.O.J., Jan. 1938, p. 6. 


Narcotic Drug Trarric. Procés verbal, Geneva, June 26, 1936. 
Signatures: 
Colombia. Nov. 30, 1937. 
Latvia. Dec. 13, 1987. L.N.O.J., Jan. 19388, p. 8. 
Ratification: Belgium (with reservation). Nov. 27, 1937. L. N.O.J., Jan. 1988, p. 7. 
Ratification deposited: Greece. Oct. 14,1937. 7.J. B., March, 1938, p. 65. 


NicHt WorK oF WoMEN. Washington, Nov. 28, 1919. Revised, 1934. 
Ratification: France. Jan. 25,1938. 7. J. B., March, 1938, p. 73. 


Non-INTERVENTION. Buenos Aires, Dec. 23, 1936. 
Adhesion: Honduras. Nov. 26, 1937. 
Raitfication deposited: Venezuela. Dec. 22, 1937. T. J. B., Jan. 1988, p. 3. 


Norts AMERICAN REGIONAL BroapcasTING. Havana, Dec. 13, 1937. 
Text: Revista de derecho int., March, 1938, pp. 41-105. 
Ratification deposited: Cuba. Jan. 12,1938. T. J. B., Feb. 1938, p. 52. 


Pan AmeriIcAN Hiauway. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Mexico. Dec. 23, 1937. T.J. B., Jan. 1938, p. 28. 


Parcet Post. Cairo, Mar. 20, 1934. 
Ratifications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13, 19388. T7.J. B., Feb. 1938, pp. 49-50. 


Parcet Post. Panama, Dec. 22, 1936. 
Adhesions: 
Dominican Republic. Dec. 21, 1937. T. 7. B., March, 1938, p. 74. 
Peru. Jan. 21,1938. T7.J. B., Feb. 1938, p. 50. 


PEACE ON THE AMERICAN CONTINENT. Buenos Aires, Dec. 23, 1936. 
Adhesion: Honduras (with reservation). Nov. 26, 1937. T.J. B., Jan. 1938, p. 2. 


Postat CotiecTion Accounts. Cairo, March 20, 1934. 
Ratifications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13, 1938. T.J. B., Feb. 1938, pp. 49-50. 


PostaL ConvenTION. Cairo, March 20, 1934. 
Ratifications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13, 1938. 7. J. B., Feb. 1938, pp. 49-50. 


PostaL SuBscRIPTIONS TO NewsPaPERS. Cairo, March 20, 1934. 
Rattfications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13, 1938. T7.J. B., Feb. 1938, pp. 49-50. 
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PosTaL TRANSFERS. Cairo, March 20, 1934. 
Ratifications deposited: 
Honduras. Jan. 29, 1938. 
Portugal. Jan. 13, 19388. 7. J. B., Feb. 1938, pp. 49-50. 


PostaL UNION OF THE AMERICAS AND SPAIN. Panama, Dec. 22, 1936. 
Adhesion: Peru. Jan. 21,1938. 7.1. B., Feb. 1938, p. 50. 
Ratification deposited: Venezuela. Sept. 29, 1937. 7. J. B., March, 1938, p. 74. 


PREVENTION OF CONTROVERSIES. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: Cuba. Dec. 27, 1937. T. J. B., March, 1938, p. 61. 


Pusuic Instruction. Buenos Aires, Dec. 23, 1936. 
Adhesions: 
Brazil. Feb. 5, 1988. 
Honduras. Nov. 26, 1937. T7.J. B., Feb. 1938, p. 40. 
Ratification deposited: Mexico. March 16, 1938. T.J. B., March, 1938, p. 63. 


Rapio CoMMUNICATIONS REGULATIONS AND Protocot. Madrid, Dec. 9, 1932. 
Ratification deposited: Brazil. Jan. 21, 1938. T. J. B., Feb. 1938, p. 51. 


Sarety aT SEA. London, May 31, 1929. 
Adhesion deposited: Greece. Feb. 20, 1938. 7. J. B., March, 1988, p. 66. 


SANITARY CONVENTION FOR ARIAL NaviGaTION. The Hague, April 12, 1933. 
Adhesion deposited: South Africa. Jan. 29, 1938. T7. J. B., Feb. 1938, p. 41. 


SEAMEN’S ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: The Netherlands. Dec. 15, 1937. T. J. B., Jan. 1938, p. 25; L. N.O. J., 
Jan. 1938, p. 9. 


Smuaa@uina. Buenos Aires, June 19, 1935. 
Ratification deposited: Brazil. Feb. 1, 1938. T.J. B., March, 1938, p. 71. 


Straits CoNvENTION. Montreux, July 20, 1936. 
Adhesion: Italy (with reservation). May 2, 1938. B.J. N., May 7, 1938, p. 419. 


SUBMARINES IN War. Procés Verbal. London, Nov. 6, 1936. 
Adhestons: 

Brazil. Dec. 31,1937. 7.7. B., March, 1938, p. 62. 
Hungary. Dec. 8, 1937. T.J. B., Feb. 1938, p. 38. 
Iraq. Dec. 27, 1937. 
Latvia. Feb. 18, 1938. 
Lithuania. Jan. 27, 1938. 7. J. B., March, 1938, p. 62. 
Mexico. Jan. 3, 1938. 
El] Salvador. Nov. 24, 1937. J. B., Feb. 1938, p. 38. 


Suaar Propuction AND MarKETING. London, May 6, 1937. 
Adhesion: Brazil. Jan. 26, 1938. 
Ratifications: 
Haiti. Dec. 29, 1937. T. J. B., Feb. 1938, p. 44. 
Philippine Islands. March 22, 1938. 
United States (with reservation). March 22, 1938. T7.J. B., March, 1938, p. 67. 
Ratifications deposited: 
India. Jan. 13,1938. T7T.J.B., Feb. 1938, p. 44. 
Russia. Feb. 26, 1938. 7. J. B., March, 1938, p. 67. 
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TELECOMMUNICATIONS. Madrid, Dec. 9, 1932. 
Ratifications: 
France. March 5, 1938. T.J.B., March, 1938, p. 74. 
Portugal. Jan. 10, 1938. 
Rumania. 7'./.B., Feb. 1938, p. 51. 


TELEGRAPH REGULATIONS AND Protocout. Madrid, Dec. 10, 1932. 
Ratification deposited: Brazil. Jan. 21,1938. T.J. B., Feb. 1938, p. 51. 


TRAVELERS AND BAGGAGE TRANSPORT BY Rattway. Rome, Nov. 23, 1933. 
Promulgation: France. Jan. 12, 1938. Revue int. francaise du droit des gens, Jan./Feb. 
1938, p. 62. 


UNDERGROUND Work (WoMEN) CoNVENTION. Geneva, June 4, 1935. 
Ratifications: 
Finland. March 3, 1938. T7.J. B., March, 1938, p. 73. 
France. Jan. 25, 1988. 7. J. B., Feb. 1938, p. 49. 
Mexico. Feb. 21,1988. 7.7. B., March, 1938, p. 73. 


UNEMPLOYMENT INDEMNITY IN CasE oF Loss oF Suip. Genoa, July 9, 1920. 
Rattfications: 
Denmark (exclusive of Greenland). Feb. 15, 19388. 7. J. B., March, 1988, p. 72. 
The Netherlands. Dec. 15, 1937. T.J. B., Jan. 1938, p. 25. 


WEEELY Rest in INpDustry. Geneva, Nov. 17, 1921. 
Ratification: Mexico. Jan. 7, 19388. T.J. B., Jan. 1938, p. 25; L. N. O. J., Jan. 1938, 
p. 9. 


Waratina. Final Act. London, June 8, 1937. 
Adhesion: Mexico (effective provisionally). Feb. 9, 1938. 7.7. B., March, 1938, pp. 
71-72. 
Waite Leap In Paint. Geneva, Nov. 19, 1921. 
Ratification: Mexico. Jan. 7, 1938. T.J. B., Jan. 1938, p. 25; L. N. O. J., Jan. 1938, p. 
8. 
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IN ARBITRATION 


Claim of Epwarp J. Ryan, Trustee in Bankruptcy of the INTEROCEAN 
TRANSPORTATION COMPANY OF AMERICA, INCORPORATED, vs. THE 
UNITED STATES OF AMERICA 


Under Treaty Series No. 756, May 19, 1927 


ARRANGEMENT EFFECTED BY EXCHANGE OF NOTES BETWEEN THE UNITED 
STATES AND GREAT BRITAIN FOR THE DISPOSAL OF CERTAIN PECUNIARY 
CLAIMS ARISING OUT OF THE RECENT WAR 


REPORT AND DECISION OF 
JUDGE JOSEPH C. HUTCHESON, JR.* 


SOLE ARBITRATOR 


Claim for damages for detention of the S.S. Lisman in a British port during the World 
War rejected. 

The failure of the claimant to exhaust his remedies in the British prize courts is not a bar 
to the prosecution of his claim under the agreement of 1927 between Great Britain and the 
United States. 

By the position claimant deliberately took in the British Prize Court that the seizure of 
the goods and the detention of the ship were lawful, and that he did not complain of them but 
only of undue delay from the failure of the Government to act promptly, claimant affirmed 
what he now denies and thereby prevented himself from recovery there and here upon the 
claim he now stands on that these acts were unlawful and constitute the basis of his claim. 
Consequently, all questions of contraband and of probable cause, of the validity or invalidity 
rd Orders in Council, of the Reprisals Orders, and of the blockade measures, disappear from 
the case. 

Claimant stands here with the only possible basis for his claim that the judgment of the 
Prize Court that the detention and delay was not undue, was a denial of justice. Upon the 
record, the arbitrator finds that the judgment of the Prize Court was just and reasonable and 
that there is no merit in the claim. 


THE PROCEEDING 


This is an arbitration proceeding commenced and prosecuted by agree- 
ment between claimant and the United States, to secure a determination as 
to whether the claim asserted is satisfiable, under the agreement of May, 
1927, between the two Governments for the satisfaction by the United 
States of certain war damage claims against Great Britain. This is the 
diplomatic background. 

In November, 1919, the Trustee’s claim in the British Prize Court for 
damages suffered through British war measures was rejected and dismissed. 
An application for appeal belatedly made was, on March 9, 1920, granted, 
fixing the security at £350 and the time for appealing at three months. 
Instead of prosecuting his appeal from the judgment of the President re- 
jecting and dismissing his claim, the Trustee allowed the time for appealing 
to expire, and in August, 1920, turned his efforts to securing its satisfaction 
as a diplomatic claim. 


* United States Circuit Court of Appeals, Fifth Judicial Circuit. Decision transmitted to 
the Department of State by the Arbitrator, Oct. 5, 1937. Headnote inserted by the Editor. 
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On March 1, 1920, the application was returned by the Department of 
State, with certain observations as to its proper preparation, but it was never 
presented to the British Government nor espoused by the United States for 
presentation. 

On May 19, 1927, by an Exchange of Notes, the United States and Great 
Britain effected an arrangement for the disposal of certain pecuniary claims 
against each Government, arising out of the World War. One of its terms 
was that neither Government would present any diplomatic claim or request 
international arbitration on behalf of any of its nationals alleging loss or 
damage through the war measures adopted by the other. Another was that 
the United States would, under named circumstances and conditions, itself 
satisfy such claims of its nationals against Great Britain as it deemed meri- 
torious. 

Thereafter, the claim was attentively considered by the Department in the 
light of the Agreement, and definitely dismissed as unfounded, in its letter 
of May 24, 1929, concluding as follows :-— 

The Department has carefully examined the record of the claim in 
the British Prize Court, and is of the opinion that neither the proceed- 
ings in that court, nor the detention of the vessel under the attending 
circumstances, constitutes proper grounds for reclamation. 


The claim being further pressed, was again rejected by Department letter 
of November, 1933. 

In 1934, after further extensive discussion, claimant and the Department 
agreed: that claimant would furnish the Department with a complete state- 
ment of his case, and the Department would reply; that briefs would then be 
exchanged, and in case the Department and claimant could not reach an 
agreement on the merits of the claim, it would be referred for arbitration to 
a sole arbitrator. 

No agreement on the merits having been reached, and the parties having 
agreed upon and selected an arbitrator, the matter now stands for decision 
and award before him, under an Agreement for Arbitration, couched in the 
broadest terms. 

By it, without limitation upon, or direction of any kind as to, the exercise 
of his powers, the parties submit to the arbitrament, and the final and irre- 
vocable decision of the Arbitrator, all questions, whether of substance or 
of procedure, arising under the Agreement. A preliminary statement is 
therefore in order, not only generally, as to the function and duties of the 
Arbitrator, the methods and processes by which they are to be sustained and 
discharged, the scope and sweep of the inquiry into and the search for the 
facts and principles upon which the decision will depend, but also specifi- 
cally as to the nature and grounds of the questions for decision, and the 
sources of their answering. 

This may be briefly and adequately made by saying that this is an arbi- 
tration, not a mediation, the end sought not conciliation, but a determina- 


JUDICIAL DECISIONS 595 


tion according to law. In this proceeding therefore the function and duties 
of the Arbitrator are those of the judge, not those of the mediator; the 
methods and processes of decision judicial, not mediatorial.!. The scope and 
sweep of the inquiry and search, into the facts and the law, must therefore 
be as wide and as free as, but no wider nor freer than, judicial methods and 
processes permit and enjoin. 

Since the wrongs complained of are charged not against the United 
States, but against Great Britain, and the claimant must therefore stand or 
fall by whether the claim is satisfiable by the United States under the 1927 
arrangement between the two Governments, the nature and grounds of the 
questions for decision, together with the sources of their answering, are to 
be sought in and determined by the 1927 Exchange of Notes, and the full 
facts of complainant’s claim, including of course the greatly important 
Prize Court proceedings. These, in turn, are to be read, examined, and in- 
terpreted in the light of the applicable principles of international law, as 
that law existed in 1915, when the acts complained of are alleged to have 
transpired, the wrongs complained of to have been inflicted, and the claim, 
if ever, arose. 


THE EXcHANGE OF NOTES 


By the Exchange of Notes the Governments agreed: 

(1) That, with exceptions not material here, neither would claim against 
the other for war supplies furnished, services rendered, or damages sustained, 
all such accounts to be regarded as closed and settled. 

(2) That “neither will present any diplomatic claim or request interna- 
tional arbitration on behalf of any national alleging loss or damage through 
the war measures adopted by the other, any such national to be referred for 
remedy to the appropriate judicial or administrative tribunal of the Govern- 
ment against which the claim is alleged to lie, and the decision of such 
tribunal, or of the appellate tribunal, if any, to be regarded as the final settle- 
ment of such claim,” it being understood that the British Prize Courts shall 
remain open, and the Government of the United States will use its best en- 
deavors to secure in its own tribunals, to British nationals having claims, 
the same rights and remedies which may be enjoyed by American nationals, 
in British tribunals, under similar circumstances. 

(3) That the judicial position of neither Government is prejudiced by the 
Agreement, each Government reserving full right to take the position it may 
deem appropriate with respect to the legality or illegality under international 
law of measures giving rise to claims referred to in the Agreement. 

(4) That the Government of the United States realizes that the effect of 
the Agreement is to save to the United States certain sums of money, and 


1 The Paquete Habana, 175 U. S. 677; Moore, Int. Law Digest, Sec. 1069; ‘ ‘Arbitration’ 
as a Term of International Law,’’ T. W. Balch, 15 Columbia Law Review, p. 590; Private 
Law Sources, and Analogies of International Law, Lauterpacht, Chap. 3, pp. 60-71. 
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that it will regard the net amount saved to it thereby as intended for the 
satisfaction of those claims of American nationals for loss or damage, through 
war measures, ‘“‘which the Government of the United States regards as meri- 
torious, and (a) in which the claimants have exhausted their legal remedies 
in British courts; or (b) in which no legal remedy is open to them, or (c) in 
respect of which, for other reasons, the equitable construction of the present 
agreement calls for a settlement.”’ 

(5) That the United States will recommend such action by Congress as 
will insure the utilization for the purpose just mentioned, of the sums saved 
to the United States under the provisions of the Agreement. 

The effect of these provisions was to work an accord and satisfaction, and 
to completely close the books except as therein specified, as to claims of the 
Governments against each other, so that neither should thereafter make 
claim against the other for war damages, either on its own account or on 
behalf of its nationals. 

As to these claims, with the exceptions noted in it, the Agreement con- 
stituted an accord and satisfaction. As to the claims of the nationals of 
each Government to satisfaction by the other of war damage claims against 
it, full access to prize courts and similar municipal tribunals, and the full 
enjoyment of the remedies afforded by them, was reserved and assured. As 
to the claims of American nationals, not only was full resort to British Prize 
Courts reserved to them, but in addition, the effect of the Agreement was to 
provide that those remedies having been exhausted without success, the 
United States, having relieved Great Britain from accountability to her 
therefor, would stand answerable for, and would satisfy, in Great Britain’s 
stead, all claims for which, but for the Agreement, Great Britain would be 
answerable by international law. 

The intent and purpose, and therefore the effect of the Agreement, is 
quite obvious. It was, while doing away with diplomatic representations 
by the United States as to, and international arbitration of, war claims against 
Great Britain on behalf of American nationals, to preserve to such nationals 
the full substance of their claims. This was accomplished first, by not re- 
leasing Great Britain from, but holding her strictly to, accountability in the 
British Prize Courts. Second, the remedies in these courts having been 
exhausted without success, the United States were substituted for Great 
Britain as respondents, and made answerable in Great Britain’s stead for all 
claims for which, but for the 1927 Agreement, Great Britain would, the 
prize proceedings notwithstanding, be liable by international law. The 
Agreement thus left Great Britain still liable to satisfy all claims adjudicated 
against her in her Prize Courts. It released her from, and made the United 
States liable in her stead for, such claims as, notwithstanding exoneration 
in her Prize Courts, Great Britain would have been answerable for under 
international law, through diplomatic representation or arbitration. Thus 
the Agreement draws and maintains the distinction between Great Britain’s 
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liability to respond in Prize Court proceedings, to awards in favor of Ameri- 
can nationals claiming for themselves,? and her diplomatic answerability to 
the American Government for claims for wrongs done to the nation through 
injury to its nationals.® 

Thus, too, in providing for the presentation against the United States of 
an international ‘‘as if’’ claim, in which the United States should stand in 
Great Britain’s stead, the Agreement not only saves to American nationals 
their rights against Great Britain in her Prize Courts, but if their claims are 
well founded in international law, it also saves to them in substance and 
effect, their espousal by the United States as international claims. For 
though the Agreement does restrictively provide that the “‘net amount 
saved”’ will be regarded as intended for the satisfaction of claims of American 
nationals,’”’ which the Government of the United States regards as meritorious”’ 
and “in which the claimants have exhausted their legal remedies in British 
courts” (italics mine), by its provision for and insistence upon an equitable 
construction of the Agreement in the consideration and disposition of the 
“as if’’ claims it thus authorizes, it assures to those claiming that their 
claims will be disposed of not upon formal and technical considerations, but 
upon those of substantial justice, and that if a claim has substance, no 
merely formal failure to precisely and literally comply with the Agreement 
terms, will defeat it. 

By the Agreement, in short, upon considerations deemed sufficient, the 
Government of the United States (1) completely releases Great Britain from 
answerability to it, as well on claims due it for loss to its nationals as on 
claims for loss, debt, or damage due directly to itself; (2) holds her to full 
answerability to American nationals in British Prize Courts; (3) holds itself 
as to war claims of its nationals who, having real, not illusory remedies in 
the British Prize Courts, have exhausted them, answerable in Great Britain’s 
stead to the same extent, but no further, than Great Britain would have 
been answerable upon such claims, but for the 1927 Agreement. 

So apprehended, the Agreement is consistent with itself, and with national 
honor and fair dealing. So apprehended, it is consistent with the generally 
recognized view and practice of international law, that when local remedies 
are really, not merely apparently, available in the courts of the nation 
claimed against, these should be first exhausted, and resort had to diplomatic 
representation or arbitration only where the local proceedings have resulted 
in a denial of justice according to international law. 

The Arbitrator is of the opinion therefore, that the provision for satisfac- 

? In such instances, the claim presented, the obligation adjudicated, is in legal cognizance 
not a governmental, but an individual claim; the amount claimed is owed not to a govern- 
ment but to the individual claiming. 

* Claims of this kind, though they take their substance from, and are concreted in, par- 
ticular injuries to individuals, are in legal cognizance not individual, but national claims, 
the amounts claimed are owed by the government claimed against not to individuals, but to 
the government claiming. 
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tion of claims ‘“‘which the Government of the United States regards as 
meritorious” binds the United States to regard as meritorious claims which 
are in fact and in law so, and the provision that the Agreement shall apply 
to claims “in which the claimants have exhausted their legal remedies in 
British courts’? must be interpreted equitably, as not requiring a vain and 
foolish thing. Particularly must it be interpreted as not requiring a claimant 
to avail himself of and exhaust remedies in the Prize Courts, when, by a 
settled course of decision, those remedies have been, as to a particular claim 
rendered illusory, and it is known in advance that an appeal to or from 
decisions in them, would be fruitless and futile. 

The Arbitrator is of the opinion, on the other hand, that since the United 
States agreed to apply the sums saved by the settlement with Great Britain 
to those claims alone which had been denied satisfaction in the British Prize 
Courts, a claimant who has not pursued Great Britain there to the exhaustion 
of his remedies, is without standing to press a claim against the United 
States under the 1927 Agreement unless, by showing that such pursuit would 
inevitably have been vain and fruitless, he can explain and excuse his failure 
to do so. In short, a claimant, to have standing under that Agreement 
must show clearly and affirmatively (a) that he has exhausted his remedies 
in the British Prize Courts, and (b) that the complaint he makes is supported 
by principles of international law, neglected, disregarded, or violated in 
those courts; or (c) he must show that though he has not exhausted his 
remedies there, he did not do so because the remedies offered were not real, 
but illusory ones, and it would have been vain and foolish to have pursued 
them. 

Thus, though claimant’s failure to pursue his remedies against Great 
Britain to exhaustion in the British courts, by appealing from the adverse 
decision in prize of the President, is prima facie a bar to his right to prosecute 
his claim, it is open to claimant to show that he did not do so because the 
settled course of decision in those courts had already predetermined the 
judgment on appeal, and that if he had appealed, he would inevitably have 
stood as he stands now, with judgment in prize against him. 

The Arbitrator, then, rejects as untenable the extreme positions claimant 
and respondent respectively take as to the effect of the provision for the 
exhaustion of remedies. On respondent’s part, it is insisted that, because 
claimant having, without, as required by the Agreement, exhausting his 
remedies in the British courts by appealing from the adverse decision, re- 
sorted to diplomatic efforts, he is without standing to claim under it, while 
claimant urges that the Agreement provision for the exhaustion of remedies 
in British courts should be wholly disregarded, the question submitted to 
arbitration, examined as though that provision did not exist. Rejecting both 
positions, the Arbitrator proceeds to an examination of the questions the 
arbitration raises, in the light of all the facts, including of course, the Prize 
Court proceedings, and of the law applicable to the facts. 
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THE Facts 


(1) The Interocean Transportation Company was organized in and under 
the laws of the State of New York, in January, 1915. Its capital stock of 
$5,000, divided into five hundred shares of the value of $10 each, was issued 
to Hyman Epstein, a naturalized citizen residing in New York, who on 
June 5 of that year transferred 498 shares to his wife, and one share to his 
daughter. 

(2) On April 18, 1915, the company entered into a twelve months charter 
party with the Shawmut Steamship Company of Boston, Massachusetts, for 
the hire at $7,500 a month, each payable in advance, of the Lisman and three 
other vessels, the Seaconnet, the Penobscot and the Harper, and the payment 
of provisions, wages, ete. To protect itself in the payment of the charter 
hire and other payments, and in the carrying out of the charter terms, the 
Shawmut Company required a deposit as to each vessel, of $20,000 to be 
made before its sailing, and to be maintained, from which the owner might 
draw, after a default of five days, any amount due it. It reserved, too, the 
option of canceling the charter of any vessel for the charterer’s default in any 
of its obligations, as to that vessel. The Lisman and the Seaconnet were to 
be and were delivered in April. As to the Penobscot and the Harper, which 
were to be delivered in May, the record is silent as to whether they were ever 
delivered, and as to any voyages they made. 

The record is most meager as to how the company, with its small capital- 
ization, undertook or expected to finance its business. The record merely 
shows that considerable sums, in excess of $500,000, were deposited in and 
withdrawn from various New York banks, but for what account or for what 
purpose used, there is no clear showing. The record also shows borrowings 
on promissory notes between April and July, 1915, amounting to $52,000. 
Part of these borrowings were for financing and operating the Seaconnet, the 
record showing the formation of a small holding company, the assignment 
of the charter to it under an operating agreement with Interocean, and the 
borrowing of $10,000 for that purpose. Too, the affidavit of Epstein, filed 
with the claim, shows that the company was operating on a shoestring, and 
very close to the wind; that of the $35,000 freight money received for the 
Lisman’s first voyage, $25,000 was paid to the Shawmut Steamship Com- 
pany, $15,000 of this was for two months hire, viz.: from April 22nd to June 
22nd, and $10,000 was deposited as part of the $20,000 security required by 
the charter party, payment of the remaining $10,000 being deferred upon the 
company’s giving a promissory note for it; that the company looked to the 
$25,000 which it was to secure as freight money for the return cargo to pay 
the charter hire which was to fall due on the 22nd of June; that claimants 
were therefore compelled to delay the payment of the charter hire, and in 
August, the owners, proceeding under the terms of the charter party, with- 
drew the ship from the charter and took possession of it. 
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(3) The Lisman was delivered to the Interocean Transportation Company 
on April 22, 1915, at Pier No. 3, North River, New York.‘ 

(4) The Declaration of London, Order in Council, August, 1914, as modi- 
fied by the Order of October 29, 1914, the contraband proclamations of 
August, September, October and December, 1914, and of March, 1915, and 
the reprisals Order in Council of March 11, 1915, being then in force, and the 
British Government being actively engaged in carrying out its program of 
preventing shipments of contraband and other goods from reaching Ger- 
many, the Interocean Company took precautions to avoid contravening 
British regulations, practices and arrangements relating to goods destined 
to Rotterdam and other neutral ports in countries adjacent to Germany. 
Among these arrangements and practices, formal and informal, was a re- 
quirement that goods, especially of contraband, destined to Holland must, 
in order to insure their not reaching Germany, be consigned with its prior 
consent, to the Netherlands Overseas Trust, which, at least at first, would 
take consignments of contraband only.’ Another was that ships be loaded 
under the inspection of the British Consul General. 

(5) The Interocean Company therefore paid $365 for a consular inspection 
and certificate that everything was in order, and on May 22, 1915, cleared 
from New York with a cargo of a general nature destined a part to London, a 
part to Rotterdam. 1,000 barrels of phosphate of soda of the Rotterdam 
cargo was consigned to John Otten and Zoon; 4,172 bags of coffee, to Paul 
Ledeboer, Amsterdam; 5,267 dry hides to Schmoll, Fiis and Company, 
Rotterdam; 86 bales of tobacco, and 36,110 oak staves to Verburgh and 
Zoon, while the balance of the Rotterdam cargo, some absolute, the rest 
conditional contraband, was consigned to the Netherlands Overseas Trust,° 
without, however, prior arrangement with that company, and therefore 
without its knowledge and consent. 

(6) In addition to the usual bill of lading provisions exempting the carrier 
from liability for losses due to arrest, restraint, capture, seizure, detention or 
interference by any power, ruler or people, the bill of lading contained pro- 
visions authorizing th-. master at his discretion, in case of war, etc., which 
would make it unsafe to proceed on or continue the voyage, to abandon the 
voyage and unload the cargo at any port, at the expense of, and without 


‘On April 27, 1915, it was duly registered with Charles Smith as master, and the Phila- 
delphia Trust Deposit and Insurance Company Trustee, as owner. The Shawmut Com- 
pany was, however, in 1915 in control of the Lisman and its sister ships, and was, in fact, 
the realowner. The significance of the registry in the name of the Philadelphia Trust Safe 
Deposit and Insurance Company is that this company was on the list of banks and banking 
agencies which were remitting to enemy countries, and the point is made that this registry 
made the ownership and control of the Lisman sufficiently obscure to be a matter of concern 
to the British Government at the time the vessel cleared from New York. 

5 Foreign Relations, Supp., 1915, pp. 269-270-271, 273; Claimant’s Memorial, p. 46; 
Foreign Relations, Supp., 1914, pp. 269-270, 1915, p. 138. 

6 Claimant’s Annex, p. 123. 
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responsibility to, the shippers, all charges on account of such action to be 
paid by the shipper, consignee, or assigns, and to be a lien upon the goods. 

(7) The vessel arrived at the West India Dock in London at midnight on 
June 8, and on June 9 began discharging its London cargo. On June 11 the 
cargo list was examined by the Contraband Committee, and the customs 
authorities were instructed to discharge 1,000 barrels of phosphate of soda. 
On June 12 the phosphate of soda was discharged and placed in the Prize 
Court, and the captain was notified that certain of the goods consigned to 
others than the Netherlands Overseas Trust, to-wit, the coffee, tobacco and 
staves, all on the contraband list, must be either discharged or reconsigned 
to the Trust, before his steamer could clear. 

(8) On June 9 the company appealed to the Department of State for 
assistance. On June 16 the items ordered discharged or reconsigned being 
still on board, but the London cargo not having been unloaded, the captain 
applied for, but was refused, clearance. Negotiations then and thereafter on 
foot for reconsignment to the Trust failed, in part because of the Trust’s 
general unwillingness at that time, to give guarantees to the British Govern- 
ment for cargo carried on other than Dutch steamers, but in part because, 
though the balance of the cargo had been consigned to the Trust, this had 
been done without its knowledge or consent, and the Trust was unwilling to 
accept reconsignment of the contraband without a guarantee in the form of a 
deposit of 100,000 guilders (about $40,000) that the Zisman would not take 
the cargo to Germany. 

(9) Continuing to discharge its London cargo, the ship accomplished this 
on June 19, but in the meantime complaining that the detention of the 
Lisman for want of clearance papers was causing it a loss of $2,000 a day, 
the company through diplomatic channels and otherwise, undertook to 
obtain the ship’s release. Among other things, the company on June 22, 
took up the question of its right to discharge and the cost of transshipping 
the cargo, and on June 24 it was advised that under the bill of lading it 
could discharge the cargo at the risk and expense of the cargo owners. From 
that time forward the owners of the ship pursued a changing and vacillating 
policy. On June 25 the agent was ordered to transship; on the following day 
this order was countermanded with the advice that ‘‘conditions required the 
Lisman to go to Rotterdam.”’ 

(10) While the master had been notified as early as June 12 that he could 
not get a clearance unless he would discharge or reconsign to the Trust 
certain items of contraband in his cargo, no action was taken while they were 
on board to seize them, or put them in the Prize Court. On June 30 the 
company sought permission to have the vessel take the interdicted items to 
Rotterdam, unload their other cargo there, and return with them to New 
York, but on July 2 it instructed its London agent to discharge all cargo and 
store it at the disposal of the consignees, subject to the payment of pro rata 
expenses, including demurrage at $2,000 per day. On July 3 the ship had 
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partly discharged the coffee, staves and tobacco. On the 8th the turpentine, 
tanning extract, hides, coffee, staves and tobacco were seized for the Prize 
Court. The discharge of these items being completed on July 8, the Lisman 
departed on July 9 for Greenhithe, where it was to load a return cargo. 

(11) On July 14 the company countermanded all previous instructions 
as to claims against the cargo, and ordered all cargo liens released. 

On July 20 the company, in a letter to its London solicitors requesting 
them to make claim for damages for the detention of the Lisman, thus stated 
their claim: 

As a result of being forced to unload the Rotterdam cargo at London, 
we lost the friendship of our shippers who have since refused to deliver 
freight to us at a great loss. Our losses, demurrage $2,000 per day for 
each day from the time we were ordered to remove phosphate, tobacco, 
oak staves and coffee should be claimed from the British Government, 
traveling expenses of our representative, our attorneys fees, all amount- 
ing to about $5,000, are to be added tothe claim. Also we had arranged 
another outward cargo, having expected her here July 1, and were 
forced to hand over the cargo to other steamship companies at a loss. 


Copy of this letter, including a full set of papers on both the Seaconnet and 
the Lisman, both of which had sailed about the same time, and both of which 
had been detained in British ports because of contraband on board believed 
to be destined to the enemy,’ were on the same day sent to the United States 
Consul General at London. 

By July 23 the Lisman had loaded a cargo for New York, and had ob- 
tained clearance. On August 9 she arrived at Boston, and the charter hire 
being still in default, the charter was canceled and the use and control of the 
ship was taken by the Shawmut Company for failure of the Interocean 
Company to meet the payments under the charter party. 

While these things were transpiring with regard to the Lisman, the Sea- 
connet was also in difficulties. Clearing from New York with a general 
cargo for Christiania, Copenhagen and Gothenburg, she was taken off her 
course on June 14 and detained at Kirkwall from June 16 to 19, and docked 
at North Shields on June 21. Her discharging and the reloading of her cargo 
was completed on July 5. Clearance was granted on July 8, and the ship 
left North Shields July 9.8 On September 27, 1915, the Interocean Com- 
pany was adjudicated an involuntary bankrupt. The bankruptcy proceed- 

7 Claimant’s Memorial, p. 69, its Annex, 42; cf. The Seaconnet, Lloyd’s List Law Reports, 
Vol. 2, p. 260. 

§ The claim in the Prize Court on account of this detention as reported in Lloyd’s List 
Law Reports, Vol. 2, p. 260, was a claim for $3,700 a day for 27 days undue detention. It 
appeared that 900 tons of the cargo discharged at North Shields were, upon the admission 
of counsel for claimants, contraband destined for Germany. It was found that there was 
no undue detention and the claim was dismissed with costs. The record does not show what 
finally became of the Seaconnet. It does show that on September 27, 1915, the Interocean 
Transportation Company, charterer of the Lisman and the Seaconnet, was adjudicated an 
involuntary bankrupt. 
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ings, because, no doubt, of this undisposed of claim, its main, if not its sole 
asset, have been since pending. 


(12) IN THE BritTIsH Prize Court 
(A) THE PRELIMINARY PROCEEDINGS 


On July 29, 1915, Waltons & Co., as solicitors for claimants, entered an 
appearance in the prize proceedings for the owners of the Lisman, for 
“damages for detention and discharging expenses.”” On May 1, 1916, the 
claim of the company was filed “for costs, expenses, losses, damages and 
demurrage which have arisen, and shall or may arise, by reason of the seizure 
and detention of the ship, and of the discharge of the cargo, and for a declara- 
tion that the claimants are entitled to compensation in respect thereof.”’ 
The grounds of the claim are—(1) the ship was a neutral ship, and was en- 
gaged in carrying cargo from a neutral port toa British port, and a neutral 
port, for delivery there. (2) That the cargo was not liable to capture, seizure, 
detention or condemnation. (3) That the part destined for Holland was 
consigned in the bill of lading to named consignees there. (4) That it was 
loaded under the supervision of inspectors appointed by the British Consul 
General at New York, and affidavits were given to claimants by all the ship- 
pers that the goods were intended to be used in Holland only, and not to be 
re-exported. (5) That the cargo consigned to Holland was neutral property, 
and of neutral origin, and had no enemy destination. (6) That the ship was 
properly documented. (7) It was unduly detained. (8) The claim for 
damages was for the loss of the use of the vessel, in the loss of large profits 
which it would have earned but for the seizure, discharge and detention, and 
the benefit of a part of the charter which was cancelled by the owners of 
the ship. There was a prayer for damages, demurrage, and compensation 
for their losses, but nowhere in the record does it appear what amount was 
claimed, or what items made it up. It does appear, however, from Lloyd’s 
List Law Reports of March 9, 1920, Vol. 2, p. 397, on application for the 
allowance of the right to appeal that there was claimed for the detention a 
very large sum, involving an amount of some $600,000. On December 17, 
1916, the Trustee filed an affidavit setting forth a statement of the facts 
upon which he based his claim. 

On April 30, 1918, and on December 4, 1918, affidavits of Post and Bloch 
were filed in support of the claim. These affidavits alleged that the com- 
pany’s credit had been seriously impaired by the detention, because of notice 
that the ship could not be placed on berth when expected, and the shippers 
thought that all of the ships operated by the company might be detained. 
These affidavits further declared that the company relied upon freight to be 
collected on account of the various commitments above referred to, to pay 
its operating expenses; that it had full freight commitments for three out- 
ward voyages, the first planned for July 1, the second for August 15, and the 
third for October 1, 1915. On June 21 and July 10 and 18 affidavits of 


604 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


British agents setting forth the facts relating to the investigation of the 
cargo, the seizure, and efforts made to effect the desired reconsignment, were 
made and filed. Other affidavits were filed in that year, but the case did not 
come up for hearing until November, 1919. 


(B) THE HEARING IN THE PRIZE COURT 


As reported in Lloyd’s List Law Reports, Vol. 1, pp. 455 et seq., the follow- 
ing significant facts are shown. 

(1) This was a claim against the Crown by the owners of the Lisman for 
damages, for detention of the ship owing to the seizure of its cargo. (2) On 
November 18, 1919, Mr. Balloch, instructed by Messrs. Waltons & Co., for 
the claimants, stated the contention of the complainants as follows: 


The seizure took place in London, in June, 1915, and the complaint of 
the claimants was not that there was not reasonable cause for seizure, 
or for requiring the goods to be discharged, but that there was undue 
delay on the part of the Crown in taking the steps they were entitled 
to take as belligerents. Some of the goods were contraband, and some 
were not, and the latter were dealt with under the Reprisals Order of 
Feb. 11, 1915. There were two writs. One concerned 1,000 barrels of 
phosphate of soda, shipped by a chemical company, which were not 
contraband. They came within the Reprisals Order and there was no 
claim for condemnation. The second writ dealt with turpentine, 
tanning extracts, hides and coffee, some of which were contraband, and 
oak staves and tobacco, which were not. 


Mr. Balloch further said, that the claim was for thirty-two days; that one 
had to recognize that it would have taken about nine days to discharge the 
cargo, hence there was at least twenty-three days delay. 

(3) On November 19 Mr. Balloch, after drawing the attention of the 
President to, and discussing the filed affidavits which were material to the 
case, thus summarized his claim. 


The Crown, as a belligerent, had a right to require the non-contraband 
goods to be discharged if they were enemy property, or had an enemy 
destination under the Reprisals Order of March 11, 1915. Under that 
Order no penalty was imposed on the ship. It was not regarded as 
committing any wrong in carrying goods with an enemy destination 
if they were not contraband. With regard to conditional contraband, 
the Crown also had the right to require the goods to be discharged and 
to seize them as prize. With regard to the ship, the ship was not a 
wrong-doer quo ad the carriage of contraband, unless it were shown the 
ship had knowledge of the guilty character of the particular goods. If 
that be shown, the ship was subject to confiscation for carrying contra- 
band with knowledge. That was not asserted in this case, and no 
proceedings were taken against the ship, so that the ship was entitled to 
be regarded as an innocent party in this transaction. The goods were 
liable partly to be dealt with under the Reprisals Order, and partly to be 
dealt with as contraband. 

It was no part of the claimants’ case that the action of the British 
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authorities was unreasonable. No claim for costs and damages would 
lie against them for improper seizure. 

The position was this: True, the Crown had a right to seize and re- 
quire these goods to be discharged if there were reasonable suspicion; 
but that suspicion and that right to discharge arose from the goods, and 
the goods alone. The shipowner was not concerned with that, and if 
the Crown sought to exercise belligerent rights, the Crown must do so 
with every regard to the interests of the innocent shipowner, and 
claimants’ case was that the Crown or the Contraband Committee, 
with the knowledge possessed by June 11, ought to have made up their 
minds as between themselves and the owners of the goods, what they 
were going to do. 

The Crown did wrong to detain the ship while negotiations were going 
on and efforts were being made to decide on the best course to adopt. 


(4) Mr. Dunlop, for the Crown, noted that it was now admitted that the 
Crown had reasonable ground for their action, and in fact, it was abundantly 
clear that but for the measures taken by the British Government and by the 
Netherlands Overseas Trust, these goods would have reached Germany. 
With the exception of the staves and the tobacco, all the goods were contra- 
band. 

Mr. Dunlop also denied admitting that the ship or goods were innocent, 
but on the contrary, he thought the evidence showed that there was ground 
to suspect that if the vessel went to Rotterdam, it might go to Germany. 
That the Crown and the Netherlands Trust had not believed the real des- 
tination was Rotterdam. He called attention to the fact that four of the 
parcels were not consigned to the Trust, and the rest of them though con- 
signed to the Trust, were so consigned without its knowledge or consent. 
That the Crown was not liable unless there had been undue delay in the 
sense that there had been delay which the exercise of reasonable care could 
have avoided. 

(5) Mr. Balloch, in reply, said he did not say that the authorities were not 
justified in dealing with the cargo even though the goods were released, but 
what he did say was that there was undue delay. ‘Mr. Dunlop,” said he, 
“in referring to the claim in the present case, said the claimants had aban- 
doned the first six grounds of their action. He (Mr. Balloch) quarreled 
with that statement entirely; he had not abandoned any of those grounds.” 

He insisted that the claim was but this: that until interfered with by the 
Crown, it was the duty of the ship to proceed with its cargo; that there was 
restraint by the Crown, but that it was exercised not straightforwardly and 
at once, as it should have been, but in a vacillating, uncertain manner, caus- 
ing undue delay to the ship while waiting for the Crown to make up its mind 
whether it would seize the goods or let them go forward. 


(c) THE PRIZE COURT JUDGMENT 


In giving judgment the President, following claimants’ own statement of 
their case, stated it as a claim for undue delay, in relation to the seizure and 
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detention of various parcels of goods. In the course of rendering his judgment 
he said: 

There is no doubt about the principle which is to be applied here. 
Wrongful capture may be the cause for an award of damages; wrongful 
detention may be the cause for an award of damages by the Prize Court, 
and any wrongful or vexatious act in the course of the exercise of bel- 
ligerent rights or seizure or detention may give cause for such award. 


And again— 


It is conceded with regard to the phosphates and the other four 
parcels of goods, that there was good cause for action on the part of his 
Majesty’s Government. That disposes of any question of there being 
any wrongful seizure or wrongful detention. But it is said that the 
Government ought to have acted with a degree of dispatch with which 
they did not act. 


Then, reviewing the claim for undue delay in the light of the whole record, 
he concluded that it was unfounded, and so concluding dismissed the ap- 
plication for it. 

The Damages Claimed 


While, as already noted, no itemized statement of the claim in the Prize 
Court appears in the record, it does appear that large claims were made there, 
aggregating $600,000, and there is the affidavit of Post filed in that court in 
April, 1915, that there was a loss of freight for three outward voyages of 
$65,000 for each voyage. In 1920, in the claim filed with the Department, 
the losses claimed were $622,871.68. This claim was supported by the 
affidavit of the Trustee Leventritt, and by an affidavit of Epstein, substan- 
tially to the same effect. It was also supported in part by the affidavit of 
Post of May 12, 1921, that the Lisman had three outward bound commit- 
ments of $65,000 for each outward trip. Itemized, the claim was: 


(2) Extra expenses incurred in London...............0.-0eeees 9,000 .00 
(3) Loss of 3 cargoes and return cargoes..............0.00eeeee 255,000 .00 
(4) Loss of 3 further outward and 3 further homeward cargoes. . . 315,000. 00 

$622,871 .68 


As the claim is presented in the Memorial in 1934, the total is now placed 
at $1,218,269.68, with interest at 6% from 1915. This total is itemized as 
follows: 


(a) Loss of use for three outward bound trips at $165,000 per trip 
under contracts, less charter hire and expenses (including 


Loss amounting to difference between charter hire and market 

price of charter for months following cargoes booked....... 162,500 .00 
Loss of return cargo from Rotterdam under agreement, and 

Disbursements during detention. 12,156.48 


(b) Loss through the inability to exercise right of option to purchase 
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In support of all of these items but the last, claimant submits the affidavits 
of Epstein, Leventritt and Bloch, and a supplementary affidavit of Post, 
executed in 1934, in which he states that his previous affidavits fixing the 
commitments for outward-bound freight at $65,000 were incorrect; that the 
amount should have been placed at $165,000. No further explanation is 
made of the discrepancies in the two accounts, no further reconciliation of 
them is attempted. 

In support of the last item claimant submits the affidavits of Stafford and 
Avrutis, former officers of the company, made by them in 1934, that in 1915 
it had the option to purchase the Lisman at $225,000, and affidavit as to its 
sale in the year following for $762,500. 


Claimant’s Contentions 


His admissions in the course of the judicial proceedings in the British 
Prize Court, that the Crown had a right to seize the goods and require their 
discharge, that it was no part of the claim that the action of the British 
authorities in seizing the goods and detaining the ship was in itself unreason- 
able, and that no claim lay against the Crown except for undue delay, are 
completely ignored by claimant. His reliance is put here on the wholly in- 
consistent contention that, the seizure of the goods, and the detention of the 
ship, were wrongful ab initio, an unlawful attack upon neutral commerce, in 
violation of the law of nations, as set forth in the Declaration of London. 
His legal position that all the acts of the British Government, during the 
World War, of which he sweepingly complains, were in violation of inter- 
national law, seems to be based upon the premise that the London Declara- 
tion, though made up of ‘‘compromises and mutual concessions,’’ and not to 
be binding until adopted by those proposing it, and then only as a whole, 
“was expressive of the view of the nations in 1909 as to the controlling rules 
of international law” (Claimant’s Memorial, p. 13),9 and was therefore bind- 
ing upon neutrals and belligerents alike, and the measure of their respective 
rights and obligations during the World War.° 

Grounding himself on the Declaration of Paris that a neutral flag covers 
enemy goods, except contraband of war, and that a blockade to be binding 
must be effective, and on the Declaration of London in effect discountenanc- 
ing the doctrine of continuous voyage as to conditional contraband bound to 


°Cf. Pyke, Law of Contraband of War, Chap. XIII, p. 166; International Law and the 
Great War, Phillipson, Chap. XVIII, pp. 327-9; Neutrality, its History, Economics and 
Law, Vol. III, The World War Period, p. 8 (Columbia University Press). 

10 Tt may be noted here that its adoption was opposed by Great Britain, that the proposal 
the United States made in August, 1914, that the Declaration be adopted, was not accepted, 
and that on October 22, 1914, the Government of the United States advised the British 
Government that it had withdrawn its suggestion that the Declaration of London be adopted 
as a temporary code of naval warfare, and that “this Government will insist that the rights 
and duties of the United States and its citizens in the present war be defined by the existing 
rules of international law, and the treaties of the United States, irrespective of the Declara- 
tion of London.” United States Foreign Relations, 1914, Supp., pp. 256-7-8. 
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a neutral port, he roundly rates the British practices of rationing neutral 
countries; her unprecedented employment of measures for long range or paper 
blockade, extending in fact, to neutral ports; her reprisals measures; her ex- 
tension to unprecedented lengths as to absolute, and in violation of the 
London Declaration as to conditional contraband, of the doctrine of con- 
tinuous voyage by carriage over land; the sweeping extension by successive 
Orders in Council of the contraband lists; and finally, the abandonment 
altogether of the distinction between absolute and conditional contraband. 
In short, in no manner confining himself to the question for decision here, 
whether his proof makes out a case of the actual denial to him of the justice 
which was his due by international law, claimant presents his case largely on 
the basis of the theoretic or abstract denial of neutral rights inherent in the 
British position and war measures. He presents it, in short, as though he 
stood in the lists, representing neutrality, champion of neutral rights in 
general, opposed by the United States, representing Great Britain, champion 
of belligerent rights in general." 

Thus, though the case here is not one of search and seizure on the high seas, 
but of detention in a port to which the ship had voluntarily come, with full 
knowledge of and in purported voluntary compliance with British Orders in 
Council, including the March, 1915, Reprisal Order, he brings into review 
the question raised sharply by the United States while still a neutral, of the 
binding force of the old practice of preliminary search at sea, and the il- 
legality of the new one of bringing into port for search. Thus, too, though 
there is no procedural question here of condemning or acquitting the ship in 
the Prize Court on her papers and evidence alone as against subjecting her to 
further search to make a case for condemnation against her, he makes an is- 
sue of the binding force of the old procedure, of action on the ship’s evidence 
without resort to that of the captor, and of the unlawfulness of the new one 
under the changed rules, 1915-1920, of action on evidence obtained by the 
captors on further search and inquiry, for the purpose of getting up a case." 

For it must be always kept in mind that the action taken here was based on 
an examination of the cargo lists while the ship was in the port of London, and 
not at all upon a seizure at sea, and a taking into port for a rummaging search 
of the vessel. It must be borne in mind too, that there was never any 
thought or question here of detaining the ship in order to get up a case to 
condemn either ship or goods, but only to prevent contraband with a sus- 
pected enemy destination, from getting into Germany. 

It must be borne in mind, too, that when the ship, unable to give the 
guarantee required by the N.O.T. as a condition of accepting consignments, 
that she would not proceed to Germany, took the alternative of unloading 
the offending goods, she was at once given her clearance. 


11 Cf. Millis, Road to War—America, 1914-17, pp. 82-89. 
12 Cf. Neutrality, Vol. I, The Origins, Chap. 6. 
13 Neutrality, Vol. I, The Origins, Chap. 7. 
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Examined apart from the indictment he brings against Great Britain’s war 
measures in general, claimant’s contentions as to the specific wrongs inflicted 
upon, and the specific damages suffered by him, seem to be (1) that in order 
to frustrate her voyage, the ship, after unloading in a British port, was un- 
lawfully refused a clearance to proceed to Rotterdam, a neutral port. (2) 
That by dilly-dallying and shilly-shallying, the British Government not only 
frustrated the voyage, but caused an undue detention and delay of the ship 
in the port of London, and (3) that the frustration of the going and the delay 
of the returning voyage proximately caused the loss of outward bound freight 
already engaged, and of outward and inward bound freight to be reasonably 
expected, together with the loss of the value of the charter and of the option 
to buy the ship. 

In support of his first contention, that the ship’s voyage was deliberately 
frustrated, claimant points as evidence of collaboration to that end by the 
British Government and the N.O.T. to the condition imposed by the Govern- 
ment on the one hand, that the N.O.T. accept consignment of the offending 
goods, and the refusal of the N.O.T. on the other to do so, except upon 
the exaction of a bond, heavier than the ship could make, that it would not 
proceed to Germany. Arguing that these measures were not taken as war 
measures, in the legitimate exercise of belligerent rights, but as wholly un- 
justified and illegal economic measures,“ in the interest of British and 
Dutch shipping and trade, claimant points to the enormous increase of Dutch 
and British business brought about by the War. 

Arguing further for the illegality of the measures taken against the goods 
and ship without regard to whether they were in reality war measures in 
defense of national existence, or merely economic measures in furtherance of 
national trade, the point is made that the ship’s destination was a neutral 
port, the questioned goods were consigned to merchants in that port, and 
though contraband in their nature there was no sufficient evidence of enemy 
destination to furnish probable cause for the detention of the ship or the 
seizure of the goods. 

In support of claimant’s second point, that assuming probable cause for the 
initial detention, there was undue delay on the part of the Government in 
working the matter out, claimant argues that the whole policy and procedure 
of the British Government was one of delay. Instead of at once taking the 
positive and definite position that the goods must be unloaded, or fixing some 
alternative with which claimant could comply, the British Government took 
no formal steps to seize the goods until July, and though refusing to give a 
clearance, was all along holding out to the ship that arrangements might be 
made for the completion of her voyage. 

On the issue of damages, claimant insists that his proof by affidavit is 


4 Cf. Neutrality, Vol. II, The Napoleonic Period, Chap. II, Chap. XIV; Neutrality, 
Vol. IV, Today and Tomorrow, Chap. II; Seymour, American Diplomacy during the World 
War, p. 43. 
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sufficient to show not only direct damage by way of disbursements during, 
and of demurrage for the time of, the detention, but also equally direct dam- 
age for the loss of, outward and homeward cargoes, of the charter party, and 
of the option to buy the ship, and that all these losses occurred as the result 
of the action of the British Government in frustrating and delaying the 
Lisman’s trial voyage. 

Upon the precise question confronting him here, whether having gone into 
the Prize Court upon an admission, that because of the contraband nature 
of the goods, and the circumstances surrounding the shipment, the seizure 
of the goods and the detention of the ship was upon probable cause and 
rightful, and that the claim was one for delay only, and having lost on that 
contention, claimant can, under the 1927 Agreement, put forward and 
maintain here the entirely inconsistent claim that the seizure of the goods 
and the detention of the ship were unlawful from the beginning, claimant 
presents little of force or bearing. Indeed, he contents himself as to the 
whole prize proceedings with asserting that his going into the Prize Court 
was ill-advised, and that in view of the position taken by the United States 
while a neutral, that it would not consider British Prize Court decisions 
binding on it, because, though professing to be declaratory, they were really 
in derogation of international law, mere decisions of municipal courts 
emanating from and controlled by the Crown, it ought not now to invoke 
those proceedings as a defense to his claim. 

Finally, on the head of the Prize Court proceedings, he argues (1) that 
generally the rule requiring primary resort to local tribunals is more hon- 
ored in the breach than in the observance, especially in latter day arbitra- 
tions. (2) That the settled course of British Prize Court decisions justifies 
the view of the United States while a neutral, that that court was an agency 
of British belligerent pretensions, rather than of international justice, and 
(3) that for these reasons, the whole Prize Court proceedings, including his 
admissions in them, may be ignored. 


CONTENTIONS OF THE UNITED STATES 


The Government of the United States refuses to take up claimant’s gage 
as champion of neutral rights in general, and American neutral rights in 
particular, and to enter the lists in the character assigned to it by claimant 
as defender of belligerent rights in general, and British belligerent rights in 
particular. It insists it still champions the freedom of the seas, and the 
rights of neutral traders thereon; still maintains that there are limits to 
belligerent pretensions, areas of rights for neutral traders, withdrawn from 
belligerent activities, areas created and protected by international law. It 
especially insists that it did not, when it became a belligerent, it does not 
now, abandon its position that unlawful belligerent interference with the 


4 “United States and the Rights of Neutrals, 1917-1918,” Am. Jour. Int. Law, January, 
1937, Alice M. Morrissey; United States Foreign Relations, 1917, Supp., p. 865 and note; 
Claimant’s Annex 155. 
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activities of its nationals as neutral traders during the World War, must be 
compensated for. It points out that in the May, 1927, Agreement it ex- 
pressly announced its continued adherence to that view, and by that 
Agreement it undertook to satisfy claims of American nationals, injured by 
British war measures taken in contravention of their rights as neutral 
traders. It vigorously insists, however, that the contentions, and their 
discussion, must be kept within the compass of the case in hand, and must 
bear upon and elucidate the precise questions for decision here. It par- 
ticularly insists, therefore, that though heard de novo and unaffected by the 
Prize Court action, the facts of the case at bar as the record presents them, 
do not disclose any violation of neutral rights, upon which a diplomatic 
claim could be sustained, the case may not be examined or viewed in that 
way. It must be viewed as in fact it is, as one in which a claimant under 
the 1927 Agreement, having taken a firm position against Great Britain in 
her courts and lost on that position, may not now, the United States stand- 
ing in her stead, reopen the whole matter by taking a wholly inconsistent 
position. Insisting in short, that claimant’s general positions, that during 
the World War Great Britain made belligerent contentions, and adopted 
belligerent practices, which violated neutral rights, are purely academic ones, 
it urges that claimant’s real case, as it stands on the record and the Agree- 
ment, is a hopeless one. For it requires claimant to now deny, when the 
claim is for satisfaction by the United States, what he formerly affirmed 
when it was for satisfaction by Great Britain, that the seizure of the goods 
and the initial detention of the ship were lawful, and that the sole claim was 
for delay. 

Thus, the United States urges, claimant finds himself faced, not with the 
ordinary difficulty which confronts one who undertakes to present for the 
first time in arbitration, a claim which he did not present to the appropriate 
local tribunal of the nation claimed against, but with the extraordinary, 
indeed, the insuperable difficulty of seeking, under an Agreement which 
requires the claim to be first presented against, and if possible collected from 
Great Britain in her courts, to recover against the United States, upon a 
position which, by his solemn admissions in the Prize Court, he prevented 
himself from recovering on there. 

In addition, the United States insists that the claim is without merit and 
claimant cannot prevail, because (1) he did not, by appeal to the Privy 
Council, exhaust the remedies available in the British Courts. (2) The 
decision of the Prize Court, in denying damages, was not a denial of justice 
under international law, because (a) the fact was, that the seizure of the 
goods and the detention of the ship was lawful, because done under British 
municipal law while the ship was in the port of London, to which it had 
voluntarily come, and because of contraband on board suspected on probable 
cause, of an enemy destination. (b) It was solemnly admitted by claimant 
in the British Court that the seizure and the original detention was lawful; 
(c) on the whole proof it is quite clear that the finding of no undue delay 
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in the detention of the vessel was a wholly justified one, and (d) if there was 
undue delay, it was, under all the circumstances, so slight and the damage 
legally flowing from it so small, as to be negligible from the standpoint of an 
international claim. 

Finally, on the issue of damages, it takes the position that if any recover- 
able damage was shown, it was only for a few days demurrage at a figure 
based on the proven earning power of the ship at that time, and not on what 
ships earned in the later years of the War. 

As to the huge amounts now claimed for loss of cargoes outward and 
homeward bound, the loss of the charter party and of the option to buy the 
ship, the United States insists that the record does not support the claims 
either as to the fact of their having resulted from the detention complained 
of, or as to the quantum of the damages claimed. 

Pointing to the inconsistency between the claim, that, at the time the 
charter was forfeited, the freights earned and to be earned, the charter and 
the option to purchase were of a very great value, and the record showing 
that the forfeiture occurred because of claimant’s inability to pay the small 
amount which would have kept the charter alive, the United States argues 
that the damage claims are preposterous. 

Pointing, too, to the small capital and sketchy financial arrangements the 
company had made, it insists that it was the company’s inadequate provision 
for financing its venture under the conditions then obtaining, and not the 
mere circumstance of a delay in the port of London, which was the proximate 
cause of its failure to keep financially afloat, and that to lay the retirement 
from business and consequent bankruptcy of the company to the fact alone 
of the Lisman’s detention, is fantastic and unreasonable. 

To claimant’s position that the frustration of its first voyage lost it its 
customers because of their fear that the ship would again be stopped, the 
United States replies that at that time, under the British Orders in Council, 
there was a general interference with and stoppage of neutral carriers, the 
ships of the Interocean Company no more than others, and the evidence does 
not support the claim that the freight consignments were cancelled because 
of that fear. 

More, there is nothing, except the affidavits of Post, contradictory of each 
other and unsupported by any papers, that any outward freight was actually 
booked at any price, while the actual earnings of the first outward voyage 
and the undisputed testimony of Bloch, the company’s agent in London, 
that there was very little return cargo available, make it clear that there is 
no basis in the record for the award as damages, of any of the great sums 
claimed for freight. 


THE DECISION 


It might be expected that the Arbitrator, newly come to the house of in- 
ternational law, would stand hesitant and confused upon the threshold, un- 
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willing to enter. Hesitant and confused, indeed, discouraged and dismayed 
by the apparent uncertainty and fluidity of opinion as to, and therefore of, 
the law itself upon the highly controversial questions claimant and respond- 
ent raise, as to where belligerent pretensions end, and neutral rights begin. 
Especially might it be expected that because of his long accustomedness to 
and observance of the common law practice of precedent following, the 
Arbitrator might find himself, for want of binding precedents, lost in the 
maze of opinion and assertion of those who, having no authority by interna- 
tional mandate, either to bind or loose, freely and without reserve, attempt 
to do both. 

But such expectations would spring from, and be grounded on, an opinion 
and view as to the fact and the desirability of the fixity and certainty of law, 
which the Arbitrator does not share. 

One of those who has long believed that in “the glorious uncertainty of 
law”’, its ever changing content under the steady pressure of the changing life 
it serves, its continuous, though slow, progression from the actual to the 
ideal, is to be found its greatest source of strength,’® the Arbitrator has 
stepped confidently over the threshold into a new wonderland of law, fasci- 
nated equally by “‘the glorious uncertainty” of international law, the delicacy 
and precision of its formal adjustments, and by the greatness of its unques- 
tioned testimony to the fact that not force, but just opinion, is at last the 
source of law, at least with lawminded nations and peoples, and particularly 
with the United States and Great Britain. 

Accustomed, in the decision of municipal law cases, to regarding prece- 
dents as guides to, and not obstructions of, just decision, as mere applications 
of the principles upon which such decisions rest, the Arbitrator has not been 
greatly disturbed by the lack of precise and binding precedent. The general 
underlying principles upon which the decision must turn seem to him to have 
been clearly enough laid down and expounded. What differences in view- 
point and contradictions in opinion there are as to the matters put forward 
here seem to him to inhere not in the statement of the underlying principles, 
but in their attempted application by belligerents and neutrals alike during 
the stress and strain of the Great War. 

In order that claimant’s position, and the relevance and force of his argu- 
ments in support of it, might be certainly known and understood, and the 
principles upon which the decision should finally rest might be correctly 
apprehended, the Arbitrator has, before attempting to define the precise 
issues for his determination, taken the greatest care to examine the texts 
claimant and respondent cite, with many others, bearing upon the validity 
under international law, of British war measures and war activities in gen- 
eral. In the light of these writings the Arbitrator has examined and 
considered all the British Orders in Council, including particularly those 


16 Law as Liberator, p. 135 (Hutcheson, Foundation Press, Inc.); “The Judgment Intui- 
tive,” C.L.Q. April, 1929. 
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creating presumptions as to, and throwing upon neutrals the burden of 
proving, innocent destination, the practices of the British Navy and the 
decisions of British Prize Courts applying the doctrine of continuous voyage 
to shipments to neutral ports, in connection with the policies of rationing 
neutral countries, of blockade and of reprisals. In order, too, to obtain a 
perspective from which to view claimant’s contentions and respondent’s 
defenses, particularly as to the static or changing character of international 
law as applied to belligerent and neutral pretensions, he has considered and 
examined at some length writings on the origins of neutrality, as international 
law knows it, and the rights and duties inherent in that conception, not only 
from the standpoint of those who insist upon its continued recognition and 
furtherance as essential, both to national integrity and international amity, 
but from the standpoint of those who greatly questioning whether neutrality 
as thus conceived is not a complete misnomer, and but a cover for economic 
exploitation and profiteering out of war, on the part of those fortunate 
enough not to be drawn into it, advocate in lieu of it a policy of collective 
security, or of neutral embargoes on munitions and war supplies.!” 

He has considered these latter writings in their bearing upon the conten- 
tion that the so-called rights of neutral traders have no moral, but only a 
strictly legal basis in convention and custom, and should therefore at least 
be confined within the limits of situations already settled and established, 
and not extended by analogy to situations either new or extraordinary. 

Swinging now to one side, now to the other as he read Adams,!* Trimble,!® 
Garner,?° Moore,?* Pyke,*4 James,”* Phillipson,?* Hyde,?’ 


17 “The Principles Underlying Contraband and Blockade,’’ Montmorency, Grotius So- 
ciety, 1916, Vol. II (Sweet & Maxwell, Ltd.). 

Neutrality, its History, Economics and Law, Vols. 1-2-3-4, Columbia University Press, 
1936. 

United States Neutrality Act 1935, as amended in 1936, and reénacted in 1937. The 
discussion of it by Garner, Am. Jour. Int. Law, July, 1937, p. 385; Proceedings of the 
Society of International Law, April 29 to May 1, 1937. 

“Neutrality and Collective Security,” Harris Foundation Lectures, 1936. (University 
of Chicago Press.) 

18 “Growth of Belligerent Rights over Neutral Trade,’’ Penn. Law Review, Vol. 68, pp. 
20-49. 

19 “Violations of Maritime Law by the Allied Powers during the World War,” Am. Jour. 
Int. Law, Vol. 24, p. 79. 

20 Prize Law during the World War (Macmillan), p. 26. 

21 Judicial Aspects of Foreign Relations, Harvard Studies in Administrative Law, Vol. 6. 

22 “Neglected Fundamentals of Prize Law,’’ 30 Yale Law Rev., Vol. 3; “Prize Law and 
Modern Conditions,’’ Am. Jour. Int. Law, Vol. 25, p. 625. 

23 International Law and some Current Illusions (Macmillan). 

“The Kim Case,’’ Law Quar. Rev., Vol. 32, p. 50; The Law of Contraband of War 
(Oxford Press, 1915). 

%5 “Modern Developments of the Law of Prize,”’ Pa. Law Rev., Vol. 75, p. 505. 

26 International Law and the Great War. 

27 International Law chiefly as Interpreted and Applied by the United States. 
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Oppenheim,?* Yntema,?? Borchard,*° Pilotti,*! and many others, the Arbi- 
trator found himself greatly engaged by and concerned with the problems 
they discuss. Particularly was he interested in the question whether the 
decisions of prize courts are really municipal law decisions and therefore 
without authority as expositions of international law, as some say, or in- 
ternational law decisions® as the British courts and those of the United 
States say they are. 

He was greatly interested, too, in considering to what extent the conces~ 
sion of the Privy Council in the Zamora * that Orders in Council are pre- 
sumptively valid, and their holding in the Stigstadt** and the Leonora * 
that the 1915-1917 Reprisals Orders were valid, impair their position taken 
in the Zamora, that international law is their rule and guide.* 

But interesting as these questions are to examine and consider, the case 
for arbitration, as the record presents it, does not bring them up for decision. 
The Reprisals Order of 1917 was not in existence when the detention in 
question occurred, and while that of 1915 was, it is not claimed that any 
delay or damage was caused by the prompt seizure and unloading of the 
phosphates under that order, before the London cargo had been discharged. 
Neither are there any questions here of changes in procedure in the Prize 
Courts *’ or of a rummaging search of the vessel for evidence, or of con- 
demnation on captor’s evidence, for no condemnation was had or sought of 
either ship or cargo. As to all of the other questions involved in the general 
indictment claimant brings against British war measures and activities, the 
case as made by the record is such that they may not be considered in 
vacuo, but only as they arise and are important in the precise case the 
record makes, a case in which the proceedings in the Prize Court, and espe- 
cially claimant’s position and admissions there, loom large and formidable. 

Indeed, the United States, upon the authority of numerous citations, in- 
sists (1) that the claimant’s failure to appeal from the President’s judgment 
is of itself fatal to his claim; (2) that if the failure to appeal has not altogether 
concluded claimant, his action and position in the Prize Court has cut him 
off from any claim here, except that the judgment in that court that there 
was no undue delay, was a denial of justice. It particularly insists that he is 

28 International Law, Vol. II, Part 3, Neutrality. 

2° “Retaliation and Neutral Rights, The Leonora,’’ Mich. Law Rev., Vol. 17, p. 564. 

30 “International Law of War since the War,” Iowa Law Rev., Vol. 19, p. 165. 

31 “Plurality or Unity of Juridical Orders,’ Iowa Law Rev., Vol. 19, p. 245. 

2 Cf. “British Prize Courts and International Law,” British Year Book of International 
Law, 1921, p. 21; ‘(Development of German Prize Law,” Columbia Law Rev., Vol. 18, 503, 
at pp. 508-511. 

% 4 Lloyd’s 1, App. Cases, Vol. II, p. 77. 

4 App. Cases, 1919, p. 279. 

% App. Cases, 1919, p. 974. 

%* Garner, Prize Law since the World War; Pyke, ‘The Law of the Prize Court,’”’ Law 


Quarterly Rev., Vol. 32, p. 144. 
37 Cf. Tiverton, Prize Law (Butterworth & Co., 1914). 
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precluded from denying now what he admitted then, that the goods were 
rightfully seized, the ship rightfully detained, and the sole question was one 
of delay. 

Claimant on his part argues that neither generally, nor under the particu- 
lar circumstances here, was the failure to appeal of itself a bar. He vigor- 
ously denies too that the concessions he made in the Prize Court, as to the 
rightfulness of the seizure and detention bar him now from asserting the 
contrary. 

As has already been stated, the Arbitrator agrees with claimant that the 
mere failure of claimant to appeal, under the 1927 Agreement, is not a bar 
to the prosecution of this claim. None the less, the Agreement of 1927, the 
undisputed facts of this case, especially claimant’s action, and the positions 
he took, in the Prize Court, have brought the questions for decision here 
within the narrowest compass, and it is within that compass that their con- 
sideration and decision must be confined. Under that Agreement, for 
claimant to have any standing here, he must have shown with the certainty 
and definiteness which the circumstances of his case, and the position in 
which he stands, require, that though he did not exhaust his remedies in the 
British Prize Courts he did earnestly present there the claim he now makes; 
that the judgment against him there was a denial of justice under established 
principles of international law; that because of the uniform course of British 
decision, an affirmance of the judgment against him was inevitable; and that 
the United States has therefore not been prejudiced by his failure to take an 
appeal. 

This is so because, since the United States has agreed with Great Britain 
not to present any diplomatic claims against her, the 1927 Agreement is 
claimant’s sole reliance, and that Agreement prevents his coming to the 
United States for satisfaction until after he has done everything reasonably 
within his power to compel Great Britain to answer to the claim. And 
further, it requires him to show that in his efforts against Great Britain he 
met with a denial of justice, as that term is understood in international law. 

So situated, claimant is under another, a heavier compulsion than that 
imposed by international law in favor of a Government claimed against 
diplomatically, that the remedies in its courts should be first exhausted. He 
is under the additional, the more binding compulsion in favor of the United 
States whose provision for settlement he seeks to avail of, to show, in accord- 
ance with that provision, that he has done everything reasonably within his 
power to first obtain satisfaction from British sources of the claim he now 
asserts. 

When the claim is viewed in this light, it is seen at once that by the posi- 
tion he deliberately took in the British Prize Court, that the seizure of the 
goods and the detention of the ship were lawful, and that he did not com- 
plain of them, but only of undue delay from the failure of the Government 
to act promptly, claimant affirmed what he now denies, and thereby pre- 
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vented himself from recovering there or here upon the claim he now stands 
on, that these acts were unlawful, and constitute the basis of his claim. 

So viewed, claimant stands here with only one possible basis for his claim, 
that is, that the judgment of the Prize Court that the detention and delay 
was not undue, was a denial of justice; that it clearly appears from the course 
of appellate decisions in prize that that decision would inevitably have been 
affirmed, and that therefore the United States has taken no injury from his 
failure to appeal. 

So viewed, all questions of contraband and of probable cause, of the 
validity or invalidity of Orders in Council, of the Reprisals Orders, and of 
the blockade measures, disappear from the case. 

So viewed, the questions now sought to be raised, (1) whether the British 
measures under which the seizure and detention were carried out were in 
accordance with or violative of international law; (2) whether the contra- 
band on board, or any part of it, was in fact destined to the enemy, or 
whether in fact, there was probable cause for the seizure and detention, pass 
out of the case. 

There remain for decision only (1) whether claimant has shown that any of 
the damages claimed were in fact, the result of the undue delay he claimed 
for in the Prize Court, and (2) whether he has shown that in the finding and 
judgment, that there was no undue delay, there was a denial of the justice 
that was his by international law. 

Upon the first question it may not be doubted that if the detention of the 
Lisman was unduly delayed, claimant should be awarded a reasonable sum 
for the items of demurrage and expenses during that delay. Equally may it 
not be doubted that none of the other items of damage are in any event 
recoverable. 

Wholly apart from the vagueness and insufficiency of the proof of loss on 
account of the option to purchase, the record showing no claim on that 
account until nearly twenty years had elapsed, and no proof then of the 
existence of the option, but the affidavits of two former officers, it is quite 
clear that proof of legal connection between the detention and the loss of the 
option is wholly wanting. 

This is true, too, of the loss of the charter party, and of the loss of freights 
on hypothetical future voyages. The whole gravamen of the complaint 
here, that because of the ship’s detention, the ship had lost face, and shippers 
were afraid to book freight upon it, is shown to be without foundation, by the 
fact, affirmed by claimant, of the immediate rechartering of the ship, at a 
higher charter rate, and its sale in the following year for a large sum. It is 
shown to be without foundation, too, by the showing in the record and in the 
Official documents of which the Arbitrator takes knowledge, that there was 
general interference with all neutral shipping, not merely with the Lisman, 
and that this condition, increasing as the war went on, was the very cause 
of the unprecedented demand for ships, and the great rise in freights, upon 


618 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


which claimant largely bases his demand for the loss, as profits, of huge 
freights to be earned. By claiming $165,000 per outward trip for future 
freights, in the face of only $35,000 actually received for the first voyage, 
claimant affirms the fact that the ship would have been in great demand, 
and thus refutes his claim that its reputation as a carrier was ruined by the 
detention, its opportunity to carry freight in future, completely destroyed. 

Of course claimant does not mean to claim what the judgment of the 
Prize Court in part implies, but claimant has all along denied, that the 
Interocean Company was engaged with its shippers, in a concerted enter- 
prise to get contraband into Germany, and that by the seizure and detention 
this enterprise was broken up. Such a position might logically, though of 
course it would not legally, tend to support the claim for damages on the 
ground that the detention, by breaking up the concert, had caused the losses 
claimed. If, however, as claimant vigorously maintains, it was free from 
collusion with its shippers, and innocently carried contraband with an 
enemy destination, the seizure of the contraband and the detention of the 
ship could not have destroyed the reputation, either of the ship, or of the 
company, and the Arbitrator finds no basis in the record for a finding that 
the company was formed for, or deliberately engaged in, the enterprise of 
running contraband. 

It is quite plain that the damage he claims in loss of freights, loss of charter, 
and loss of purchase option, if actually suffered by the company, accrued 
to it not because of the specific detention complained of, but because of its 
inadequate financing. It is quite plain, too, that at best for claimant, if 
these losses were even remotely caused by British action, they were caused 
not by the detention, but by the state of war, and the interaction of the 
measures taken by all the belligerents in support of their pretensions, in its 
general sweep and course. For such damages, thus vaguely placed and 
identified, no international reparation claim will lie. For it is as necessary 
between nations as it is between individuals, where damages are claimed, 
that the claimed losses be traced not remotely, but proximately to the spe- 
cific acts complained of. 

The opinion of Judge Parker, in War Risk Insurance Claims ** is a notable 
and distinguished contribution to the law on this subject. The Arbitrator 
contents himself, on this phase of the claim, with referring to and approving 
it. 

It may well be that on a vastly greater and more justly balanced scale 
than that of human justice, all the losses and all the gains of all the neutral 
traders from the war *® might be measured out, and a balance struck between 
them and the nations, singly or as a whole, responsible for the net loss, but 
the Arbitrator has no such scales. The only balance available to him is a 
legal one, which can weigh out only the specific damage reasonably and 


38 Mixed Claims Commission, Consolidated Edition of Decisions and Opinions, 1925-8 . 
p. 33 et seg. 
3° Neutrality, Vol. 2, The Napoleonic Period, particularly Part 2. 
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proximately resulting from the wrong complained of, the undue detention of 
the ship. 

Putting aside altogether then, the impeachment of its verity arising out of 
the unreasonable character of the claim now made, of $165,000 per voyage 
outward bound, in face of the twice earlier stated one of $65,000 per voyage, 
and the fact of $35,000 actually earned on the first voyage; and out of the 
claim of $25,000 for freight for the first return voyage, in face of the uncon- 
tradicted evidence of Bloch that there was no return freight available at 
Rotterdam, and little in London; putting aside, too, the insufficiency of the 
proof as to the specific amounts claimed, all of the items claimed, except 
those for demurrage and expenses, must be rejected out of hand, as specula- 
tive and remote, and as having no possible causal relation in law to the 
undue delay complained of. 

It remains only, considering the claim as one for demurrage at a reasonable 
allowance per day, and for necessary expenses while unduly detained, to 
examine how it stands upon the point claimant must rest his case on here, 
that the judgment of the Prize Court, that the detention was not unduly 
prolonged by the fault of the British Government in not acting promptly, 
was a denial of justice under international law. 

If claimant could stand here upon his claim for a denial of justice on the 
ground he put forward in his memorial and briefs, that the seizure and de- 
tention were unlawful, because based upon the Orders in Council, and not 
upon international law, and that the Prize Court, in holding them lawful, 
gave effect to municipal law and regulations in violation of the law of na- 
tions, his task would not be so difficult his burden so overwhelming. But he 
cannot stand so. The burden he carries here is not that of showing that 
any specific principle of international law was violated by the judgment. 
His burden is to show that the finding of fact that there was no undue delay, 
was without credible evidence to support it. 

For undoubted as is the right of a government to press a diplomatic claim 
against another, although the subject matter of it has already been decided 
adversely to its national in a Prize Court, it is equally undoubted that the 
judgments of prize tribunals import verity, and that where there is no legal 
principle at issue, but only the matter of a fact finding, the heaviest sort of 
burden rests upon the claiming government to overcome the presumption of 
verity which attaches to the solemn decisions of municipal tribunals having 
jurisdiction. Drawing on municipal law analogies, just as the verdict in a 
common law case will not be overturned where there is any evidence to 
support it, and just as a fact finding of a legislature, or of an administrative 
board or tribunal, its creatures, will not be disturbed unless it has no basis 
in reasonable thinking, so a denial of justice as to findings of fact in prize 
proceedings will not be found unless the findings are wholly without evidence 
to support them; that is, unless they are such that reasonable and impartial 
minds could not draw them upon the record. 

Tested by this rule, claimant’s case does indeed appear a hopeless one. 
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For starting with the admission of a lawful seizure on probable cause, of 
contraband apparently destined to the enemy, the case made by claimant 
shows a vigorous, straightforward, and definite course of action on the part 
of the British Government to prevent those goods from reaching Germany, 
and nothing more. It shows that this effect was accomplished by prompt 
notice to the ship, before its London cargo was unloaded, that the offending 
goods must be unloaded or reconsigned with its consent, to the N.O.T. 
From this position the Government never varied. At no time did it pro- 
ceed vindictively or oppressively against the ship or the cargo, to condemn 
or punish it in the Prize Court. On the contrary, its position all along was 
that if given adequate assurance that the contraband goods, apparently 
destined for, would not proceed to, Germany, the clearance asked for would 
be granted. When this assurance was at last furnished by an unloading of 
the goods, clearance was immediately granted. 

According to the record, the Government was at all times willing, indeed, 
anxious to facilitate both ship and cargo in taking the easiest way out. It 
was the contention of the Crown in the Prize Court, that what difficulty and 
delay there was, was not on the part of the British Government in making 
up its mind to act. It was at first, on the part of the ship and the N.O.T. 
in not being able to come to an agreement for the reconsignment, and after- 
wards, on the part of the ship in not being able to make up its mind whether 
to unload or to reconsign. What difficulty and delay there was, the Crown 
contended, was not on the part of the British Government in making up its 
mind. It had immediately and definitely given claimant the option of one 
of two courses, and it never varied from this position. 

True, claimant contended otherwise, but under the facts as the record 
presents them, both in the Prize Court proceedings and here, it would be 
impossible to say that reasonable and impartial minds could not have con- 
cluded as the President did, that the Crown ought to be exonerated from 
charges of delay, impossible to say that the finding exonerating it was a 
denial of justice. Indeed, it appears to the Arbitrator that, conceding as 
claimant did in the Prize Court, the right of the Crown to require the un- 
loading of the goods and the detention of the ship until this was done, a 
finding exonerating the Crown of actionable fault in the premises was the 
only reasonable finding warranted by the record. 

Though, therefore, the United States cannot, because the judgment would 
inevitably have been affirmed, complain of claimant’s failure to appeal, 
neither can the claimant complain of the judgment, for its affirmance would 
have followed not because of a settled course of wrong decision, but because 
it was, upon the record made, a just and reasonable judgment. 

Upon the case as a whole, it is the opinion of the Arbitrator that there is no 
merit in the claim, and that it should be Rejected 

Jos. C. HuTcHEson, JR. 
Sole Arbitrator 
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BOOK REVIEWS AND NOTES * 


Derecho Internacional Publico. By Antonio S. de Bustamante y Sirven. 
Tomo IV. Habana: Carasa y Cia, 1937. pp. 618. Index. 


This is the fourth volume of the monumental work in Spanish on Inter- 
national Public Law of this distinguished world scholar and jurist. The 
volume has been given the title of Derecho Internacional Publico Penal. 
After recognizing the view more familiar to English-speaking lawyers deny- 
ing the validity of penal law as a part of the law of nations, the author sup- 
ports the continental usage of the term to cover that important category of 
international law which deals with the acts and omissions of states as inter- 
national juristic persons which have come to be considered delictual breaches 
of the duties which they owe each other and each other’s nationals and their 
property. 

Whether one subscribes to the Austinian conception of sovereignty which 
admits of no recognition on the part of a state of any legal liability to ex- 
ternal punitive action or not, still it has to be recognized that as a factual 
matter such action actually takes place in practice. Sanctions and the situ- 
ations which bring them into operation under certain circumstances are 
treated by the author under the usual headings of boycott, retorsion, re- 
prisal, and the other well-known accepted headings which describe punitive 
actions which increase in scope and severity until they finally reach the 
supreme sanction of war. 

Judge Bustamante carries the development and history of sanctions into 
the field of international collective action under regional treaties and the 
Covenant of the League of Nations. Whether the unkept obligations of 
international collective action against an aggressor nation may bring about 
a change in the form of the Covenant of the League, the author does not 
prophesy, but it is evident that in his opinion the practice of “honoring” a 
treaty law by the breach thereof rather than by its observance does not 
change the law itself. One concludes the same thing in this respect as ap- 
plied to the obligation of international law in the conduct of war and mainte- 
nance of neutrality from reading the concluding chapters which cover these 
phases of international law. 

Like the author’s previous volumes, the present volume has been written 
with great care as to detail, citations and documentation, and carries clearly 
and convincingly the author’s illuminating analysis of this most controversial 
and uncertain division of international law. 

Professor Fenwick’s most interesting reviews in this JourNaL of Goulé’s 
translation in French of this and previous volumes? illustrate the value of 


* The JouRNAL assumes no responsibility for the views expressed in book reviews and 
notes.—Ep. 
1 Vol. 31 (1937), pp. 368, 750. 
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carrying Judge Bustamante’s great Spanish contribution into the different 
languages, and it is to be hoped that his forthcoming final volume on Pro- 
cedural Law will be followed by the translation of the entire work of all five 
volumes into English and the other languages for the convenience and as- 
sistance of those interested in international public law of all countries 
whether as specialists or as general readers. H. Mitton Co.vin 


International Law. ByL.Oppenheim. Vol.I. Peace. 5thed. Edited by 
H. Lauterpacht. New York and London: Longmans, Green & Co., 1937. 
pp. lvi, 819. Index. $16.00; 45s. 

As pointed out in the review of Volume II of this treatise, published in 1935, 
the development of international law and the large volume of literature on 
this branch of legal science produced in the past decade, justify a new 
edition of Oppenheim’s International Law. As in the case of Volume II, Pro- 
fessor Lauterpacht followed the policy of previous editors in retaining the 
form and organization of the original work and adhering largely to the author’s 
method of presentation. The primary purpose of a new edition of treatises 
of this nature is of course to bring it up to date. This part of the Editor’s 
task has been discharged by Professor Lauterpacht with the thoroughness, 
care and precision which are characteristic of his recognized scholarship. The 
bibliographical references preceding each subdivision, as well as the footnotes, 
now include the pertinent books, articles and documentations published up to 
July 1937, and it is obvious that few important contributions to international 
law—whether in the form of state action, judicial pronouncement or literature 
—escaped the Editor’s attention. The table of cases cited and discussed, 
which occupied seven pages in Professor McNair’s fourth edition, now requires 
nine pages.” Besides bibliography and footnotes, Professor Lauterpacht has 
also made significant changes in the text itself, either by adding entirely new 
sections ° or by rewriting so substantially sections contained in earlier editions 
that they may, for all practical purposes, be considered to represent his own 
rather than the author’s views or those of previous editors. These new or 
mainly new sections are enumerated in the Preface ® and fall into two distinct 
categories: (1) additions of new ® or amplifications of old sections,’ neces- 


1 This JoURNAL, Vol. 30 (1936), p. 560. 

2 It is interesting to note that in the 2d edition—the last one prepared by Oppenheim 
himself—the table of cases occupied barely two pages. 

3 J.e., §§ 13a, 19a, 19b, 21, 29a, 29b, 29c, 29d, 37a, 71a, 75bb, 75g, 75h, 75i, 94bb, 116a, 
127a, 133d, 155aa, 155d, 162a, 167dd, 167u, 285a, 310a, 337a, 340gg, 554a, 571a. 

*§§ 7, 19, 21a, 33-37, 51, 59, 70, 75b, 94d, 106-107, 130, 167d, 167h, 1670, 197, 197f, 
241a, 313, 499, 503. 

5 Pp. VI-VII. 

6 E.g., Decisions of Tribunals (§ 19a) and Writings of Authors (§ 19b) as Sources of Inter- 
national Law; Universal and Regional International Law (§ 29a); So-called American Inter- 
national Law (§ 29b); So-called Anglo-American and Continental Schools of International 
Law (§29c); National Conceptions of International Law (§ 29d); Recognition of Insurgency 
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sitated by recent development in international law; (2) additions® or 
changes ® which represent or reflect Professor Lauterpacht’s conception of 
international law when it differs from that of the author or of previous editors. 
With respect to changes and additions falling in the second category, it may 
be remarked that the Editor frequently (though not always) indicates that 
his views differ from those expressed in earlier editions. It is to be noted that 
many of Dr. Lauterpacht’s views differing from those of the author or previous 
editors are traceable to and bear the imprint of the exaggerated importance 
which he attributes to the League of Nations Covenant and, particularly, to 
the General Pact for the Renunciaticn of War.!° This exaggerated view of 
the Editor is occasionally manifest even in sections in which only minor 
modifications were made. For instance, the assertion that the allocation of a 
permanent seat on the Council of the League to certain states gave a legal 
basis to the distinction between “great” and “small” Powers, seems somewhat 
far-fetched.1!_ On the other hand, some of the changes represent great im- 
provement over earlier editions. Among these may be mentioned the excel- 
lent analysis of the limits and prospects of codification in the light of the 
Hague Codification Conference of 1930.17 

From the technical point of view, the greatest improvement is the printing 
of section numbers on the top of each page. A very unfortunate misprint 
occurs on p. 56 18 where, instead of Nationality, Neutrality is enumerated as 
first of several topics reported to the League by its special committee to be 
ripe for codification. 


(§ 75g); Recognition of New Territorial Titles (§ 75h); The Legal Nature of the British 
Commonwealth (§ 94bb); Subversive Activities against Foreign States (§ 127a); Japanese 
Invasion of Manchuria (§ 133d); Abuse of Rights (§ 155a); Regulation of Whaling (§ 285a); 
The Hague Codification Conference (§ 310a); The Proposed Convention against Terrorism 
(§ 337a); Organized Alliances (§ 571a). 

7 E.g., General Principles of Law as a Source of International Law (§ 19; see also § 19c); 
Codification of International Law (§§ 33-37); Different types of Mandates (§ 94d); the 
Status of Vatican City (§§ 106-107); the Bosphorus and the Dardanelles (§ 197); Wireless 
Communications (§ 197f); Regulation of Statelessness by Treaty (§ 313). 

8 Persons other than States Subjects of International Law (§ 18a); The Monistic Doc- 
trine (§ 21); The Legal Nature of Recognition of States (§ 71a); The Legal Nature of Rec- 
ognition of Governments (§ 75bb); Obligations of non-Recognition (§ 75i); State Equality 
and International Organization (§ 116a); The Covenant of the League as a System of Legal 
Obligations (§ 167u). 

*£.g., The ‘Family of Nations’ a Community (§ 7); The Law of Nations as Part of Mu- 
nicipal Law (§21a) ; The Problem of Sovereignty in the 20th Century (§ 70); What Acts of Self- 
Preservation are Excused (§ 130); Reconsideration of Treaties and International Conditions 
($ 1670) ; Renunciation of War and Title by Conquest (§ 241a); Effect of Coercion of a State 
or its Representative [i.e., on the validity of treaties] (§ 499); Treaties Inconsistent with 
Former Treaty Obligations (§ 503). 

10 See, e.g., §§ 75i, 116a, 130, 241a, 499. 

§ 116, p. 225. 

12 § 37. 

#8 Also in note (2) on p. 57. 
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Despite additions to text and considerable expansion of bibliography and 
footnotes, the size of the volume has not been increased, due, partly, to the 
use of a somewhat smaller (but still convenient) type and, partly, to the sub- 
stantial shortening of some sections in the earlier editions. 

Francis DEAK 


Canada and the Law of Nations. By Norman MacKenzie and Lionel H. 
Laing. Toronto: Ryerson Press; New Haven: Yale University Press, 
1938. pp. xxxvili, 567. Index. $6.00. 


This is apparently the first casebook on international law by Canadian 
editors—the one a professor at the University of Toronto, the other a pro- 
fessor at William and Mary College. An effort is made to present in con- 
venient form the “nature and content of the Canadian contribution to the 
law of nations.” The problems of Canada in international law have grown 
very largely out of her relations to the United States and therefore we 
should expect the cases to hinge on these relations. The decisions of 
Canadian courts, including appeals to the Judicial Committee of the Privy 
Council, make up the bulk of the book. There are included some decisions 
of American courts affecting Canada or Canadians, and seven decisions of 
international tribunals, namely, the Hague Court and the American- 
British Claims Commission of 1910, also relating to United States-Canadian 
questions. Each case is preceded by a brief headnote. 

The Canadian case material is, as yet, sparse in respect of certain topics 
in international law, for many questions involving important phases of in- 
ternational law have not come, as yet, before the Canadian courts. This 
accounts for the lack of balance or completeness of the volume as an ex- 
position of international law. The volume is divided into seven sections 
entitled Canada, an International Entity; Jurisdiction over Territory; Sta- 
tus of Indians; Individuals in International Law; International Rights and 
Duties; Private International Law, and War and its Effects. The section 
on Jurisdiction over Territory covers discovery, boundaries, accretion, servi- 
tudes, territorial waters, adjacent high seas, immunity from jurisdiction, and 
transfer of territory. The section on Individuals in International Law in- 
cludes naturalization, domicile, disabilities and rights of aliens, exclusion 
and deportation of aliens, and extradition. Treaties and responsibility are 
treated under International Rights and Duties. Under War is treated dec- 
laration, treason and sedition, enemy status, trading with the enemy, alien 
enemies, enemy property, prize courts, effect on treaties, neutral duties, neu- 
tral rights, and unneutral service. These headings indicate the somewhat 
limited scope of the work due to the paucity of cases. Apparently for the 


4 F.g., a single footnote [p. 80, note (1)] was substituted for §§ 44-50c containing a survey 
of the principal events of diplomatic history from 1648 to 1928, which occupied thirty pages 
in the 4th edition. 
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same reason there are no discussions and references as to other cases in foot- 
notes. 

The theory of the authors is that a cohesive statement of a national con- 
tribution to international law may constitute a sounder approach to a study 
of the subject than do some of the more comprehensive but fragmentary 
collections from the whole case field. There are difficulties on both sides. 
A national casebook is apt to present a national attitude as to certain topics 
of international law, perhaps dictated by national interests and laws, and 
therefore may be somewhat misleading as a guide to general principles. On 
the other hand, a comprehensive volume cannot contain enough cases suffi- 
ciently to cover the field without being too cumbersome, and in such a work 
the difficulty as to national cases also presents itself. It is believed, how- 
ever, that a series of national casebooks would not only present material 
now practically unavailable in collected form to students and lawyers, but 
by comparison blaze the way to a broader conception of the principles of 
international law. Lester H. 


International Legislation. A Collection of the Texts of Multipartite Inter- 
national Instruments of General Interest. Edited by Manley O. Hudson, 
with the collaboration of Ruth E. Bacon. Washington: Carnegie En- 
dowment for International Peace, 1937. Vol. VI, 1932-1934. pp. xlii, 
986. Index. $4.00. 


This is the sixth volume of a notable series the idea of which originated 
in the fertile mind of its distinguished editor and the publication of which 
was begun in 1931. The preceding volumes were reviewed in earlier issues 
of this Journau (Vol. 26, p. 435, and Vol. 31, p. 158). The present volume 
contains the texts of some 150 multipartite instruments opened for signa- 
ture or promulgated during the period from January 1, 1932, to December 
31, 1934. Of these, 43 are designated as “conventions,” 30 as “protocols,” 
26 as “agreements,” 21 as “rules” or “regulations,” 7 as “declarations,” 5 
as “arrangements,” 4 as “treaties,” and the others by various names. Why 
some are given one name and others, not essentially different in character 
or purpose, are designated by other titles it is not always possible to deter- 
mine. Unsigned drafts, with the exception of those adopted by the Interna- 
tional Labor Conference which though subject to ratification are never 
signed, are not included in the collection. 

While the rule followed in the editing of the previous volumes, of includ- 
ing in the collection instruments which had not come into force at the time 
of publication was followed in the present volume, it happens that in fact 
only 28 of those included had not entered into force. It is of course possible 
that all of them sooner or later may yet come into effect. 

The size of the present volume and the number of texts which it contains 
show that although the state of international affairs may have been some- 
what disturbed during the two-year period covered, the process of interna- 
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tional legislation went steadily on with little evidence of abatement. The 
subject matter dealt with by this “legislation” covers a wide range: politi- 
cal, technical, economic, social, sanitary, etc. Among the more important 
texts contained in the present volume may be mentioned: the Anti-War 
Treaty of Non-Aggression and Conciliation, signed at Rio de Janeiro on 
October 10, 1933; the Sanitary Convention for Aérial Navigation, signed 
at The Hague April 12, 1933; the Telecommunication Convention, signed at 
Madrid December 9, 1932, together with elaborate radio, telegraph and tele- 
phone regulations of the same date; the European Broadcasting Conven- 
tion, signed at Lucerne, June 19, 1933; the Universal Postal Convention, 
signed at Cairo, March 20, 1934, along with various “regulations,” “pro- 
visions,” “agreements,” and “arrangements” of the same date; the agree- 
ments concerning German and non-German reparations, signed at Lausanne, 
July 7 and 9, 1932; the Conventions on Nationality signed at Montevideo, 
December 26, 1933; and various labor conventions adopted at Geneva, June 
29, 1932. 

The general plan of the earlier volumes in respect to arrangement, lan- 
guage of the texts, character of the editor’s notes, bibliographical apparatus, 
etc., has been followed in the editing of the present volume. What the re- 
viewer said of the usefulness of the earlier volumes of the series and of the 
careful and scholarly manner in which the learned editor executed his task 
can be equally reaffirmed of the present volume. It is to be hoped that the 
series will be continued in the future, and, of course, by the present editor. 

JAMES WILFORD GARNER 


International Law Situations, with Solutions and Notes. Naval War Col- 
lege, 1936. Washington: Govt. Printing Office, 1937. pp. viii, 144. In- 
dex. 15¢. 

This publication from the Naval War College covers, according to the 
prefatory remarks of Rear Admiral C. P. Snyder, the President, “topics upon 
which opinion has been changing, particularly since 1920,” and which were 
the subject of discussion by members of the senior class of 1937. The pub- 
lication, as in the case of preceding volumes, was prepared by Professor 
George Grafton Wilson. 

The topics discussed are (1) Insurrection, belligerency, statehood; (2) 
Visit by and internment of aircraft; and (3) Neutrality, 1914-36. Certain 
conclusions in relation to each of these topics are entitled to consideration, 
such as those with reference to the non-recognition of the belligerency or 
statehood of insurgents. In this connection it is stated (pp. 32-33) that 
“prior to the recognition of the belligerency or statehood of insurgents by 
the parent state, non-recognizing states though admitting the fact of insur- 
yrection and accommodating themselves thereto might be regarded as assum- 
ing an unfriendly attitude toward the parent state if they accorded to the 
insurgents the full rights of belligerents.” It is not declared, however, that 
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the propriety of such action is dependent, in point of law, upon the prior ac- 
cording of recognition by the parent state. In discussing the matter of 
visit and search by aircraft, there is consideration of the work of the Com- 
mission of Jurists upon the revision of the rules of warfare at The Hague, 
1922-23. The views of the several delegations at the conference there as- 
sembled are noted. In relation to the neutrality legislation of the United 
States revealed in the Joint Resolution of February 29, 1936, it is declared 
(p. 185) that the enactment “embodied a nationalistic policy in many re- 
spects divergent from the prior policy of the United States and from the 
generally accepted doctrines of international law,” and it is added that “the 
change in 1935-36 to a doctrine for the most part nationalistic has placed 
nationals of the United States under restrictions beyond those imposed by 
international law.” 

The views and conclusions expressed by the War College in its annual 
publications are always of great interest; and those set forth in this latest 
publication are no exception in that regard. CHARLES CHENEY Hype 


International Transfers of Territory in Europe. With names of the af- 
fected political subdivisions as of 1910-1914 and the present. Prepared 
by Sophia Saucerman, Assistant Geographer, Department of State. De- 
partment of State, Publication No. 1003. Washington: Govt. Printing 
Office, 1937. pp. vi, 244. Index. 6 Plates. $1.25. 


This highly useful book, prepared with meticulous care, must be wel- 
comed by the geographically minded group of those who profess interest in 
international law and relations. The material is presented in four parts. 
Part I concerns countries (other than the Balkan countries) existing in 1914 
that have since lost territory (Austria, Hungary, Bosnia-Hercegovina, Ger- 
many and Russia); Part II, countries existing in 1914 that have since ac- 
quired territory (Austria, Belgium, Denmark, France, Italy, Rumania, and 
countries of the Balkan Peninsula); Part III, countries established since 
1914 (Czechoslovakia, Danzig, Estonia, Finland, Latvia, Lithuania, Poland 
and Yugoslavia) ; and Part IV, the countries of the Balkan Peninsula. Forty- 
two pages are given over to an index of names of places, in which letters in for- 
eign languages are modified by diacritical marks. “Transliteration of the 
Russian alphabet is in accordance with the Russian transliteration table 
adopted by the United States Board on Geographical Names” (p. 201). 
“Maps drawn from manuscript maps prepared by the author and from pub- 
lished maps illustrate the textual and tabular material” (p. iii). 

Save with respect to Danzig, Finland, and the Balkan countries, the au- 
thor has made no comment on methods of transfer, and has not discussed 
instruments that registered the acquisition or loss of territory, or the modes 
by which changes of sovereignty were wrought. Such matters have been of 
less concern to a geographer than the ascertainment and portrayal of the 
facts of territorial changes, and the descriptions and consequences thereof. 
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The book comprises chiefly an elaborate series of tabular statements, 
eighteen in all. For each country existing in 1914 that has since lost terri- 
tory, there is a table summarizing in detail the former and existing distribu- 
tion of territory; and this is followed by a second and more elaborate table 
of analysis of distribution before and after the transfer. Much the same 
method is followed with reference to Czechoslovakia and Poland, in the matter 
of summaries and analysis, analytical comparisons being made between the 
territory of Czechoslovakia in 1930 and the former sovereignty and political 
divisions, and between the territory of Poland in 1932 and the former sov- 
ereignty and political divisions. There are tabular analyses of the territory 
of Danzig, Estonia, Latvia, and Lithuania. As the author declares (p. iii), 
the treatment of the countries of the Balkan Peninsula “is concerned pri- 
marily with changes in international boundaries and does not include de- 
tailed data on the political subdivisions concerned in the territorial transfers 
incident to the changes in boundaries.” 

An interesting feature of Part I is the data whereby the reader may at a 
glance ascertain the percentage of territory left to the sovereignty of certain 
countries after transfers (resulting in most part from consequences of the 
World War). Thus, it is seen that Austria retained 26.63% of its domain 
as of 1910; Hungary 28.6%; and Germany (not including the Saar Basin 
territory) 86.59%. The author sets forth the data on which the tables have 
been based. The Department of State is to be congratulated on the book, 
and is to be thanked for enabling the author to make public the result of her 
researches. CHARLES CHENEY Hype 


At the Paris Peace Conference. By James T. Shotwell. New York: Mac- 
millan Co., 1937. pp. xii, 444. Index. $4.00. 


To appreciate the problems facing the negotiators of the peace settle- 
ment, it is not enough to rely upon documentary sources. The play of per- 
sonalities is the living history that gives flesh to agreements and conditions. 
Thus one welcomes an addition to the volumes of memoirs of those present 
at the negotiations, and because of Professor Shotwell’s duties as Historian 
and Librarian, and particularly because of his réle in negotiating the Labor 
sections, he was in an advantageous position for observation. Now at the 
distance of nearly two decades he can look with retrospect as he does in his 
first five chapters and conclude that, imperfect as was the settlement, it was 
about as good as was possible to secure under the circumstances. 

This retrospective treatment is not limited to the introductory chapters, 
for in this narrative based upon his diary, he inserts explanatory material 
in parentheses. However the book is essentially a personal diary, and that 
gives it both a freshness and a human touch. One must be patient, therefore, 
if it appears that life in Paris was too often a round of luncheons and dinners 
with friends, for such patience may be rewarded by the amusing account of 
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the dinner with the Poles, or, more picturesquely, the dinners with the Ma- 
harajah of Bikaner and Aga Khan, or the one with His Highness Emir Feisal 
and Colonel Lawrence. The latter apparently impressed Professor Shot- 
well deeply, for this strange young Englishman in true character repeatedly 
appears unexpectedly in the narrative. 

It is interesting to observe how “the Inquiry” starting from a research or- 
ganization was gradually engaged in the more responsible work of shaping 
the actual terms of the treaty, although Professor Shotwell feels that at times 
they were not so much subordinated as ignored, then only to find themselves 
suddenly pushed into prominence in negotiation. It is his conclusion too that 
the American organization was inadequate as compared with the superior co- 
ordination practiced by the British. 

Dr. Shotwell’s main contribution was in the field of the International Labor 
Organization, and his preoccupation with these problems explains why so 
often he is uninformed of the progress of the general peace settlement, which 
must come to him as hearsay. The durability of the Labor sections, how- 
ever, as compared with other parts of the Peace Settlement, must today give 
Dr. Shotwell much personal satisfaction. Undoubtedly his réle was impor- 
tant and the compromises he secured significant. 

That the task of creating favorable public reception of the negotiation was 
not easy is indicated in the author’s severe castigation of American journal- 
ists, whom he accuses of creating such a current of feeling against what the 
American delegation had done as to obscure public understanding. At one 
place he mentions a cable he prepared to head off anti-Canadian feeling 
among American labor leaders. There is no indication in the diary at this 
point, but this reviewer is acquainted with evidence in unpublished Cana- 
dian memoranda that Secretary Lansing himself endorsed this anti-Canadian 
point of view which the Canadian Prime Minister met with a sharp rejoinder 
transmitted through Mr. Lloyd George. 

It was an interesting six months at Paris, and Professor Shotwell has suc- 
ceeded in re-creating it for his readers. LIoNEL H. Larne 


Gustav Stresemann. His Diaries, Letters, and Papers. Vol. II. Edited 
and translated by Eric Sutton. New York: Macmillan Co., 1937. pp. xx, 
549. Glossary of names. $6.50. 


This is the second volume of a series of three, which must be regarded as 
one of the most important sources for the understanding, not alone of Ger- 
man post-War diplomacy, but also of the diplomacy of the European politi- 
cal system as conventionalized in the Locarno Pact, and as institutionalized 
in the League of Nations. The volume also covers authoritatively the evac- 
uation by the Allied Powers of German occupied territory, the German presi- 
dential elections following the death of Ebert, and the interesting attitudes of 
Stresemann toward the personal and presidential qualities of Ebert and Hin- 
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denburg. The relations of Germany toward the Powers of Europe, on the 
basis of bilateral negotiations and engagements, are also set forth. The 
book deals, in the main, with the years 1925-26. 

Part I deals generally with Locarno, and covers specifically the fate of 
the Cologne zone, the transition of policy from Ebert to Hindenburg, the se- 
curity pact, negotiations as revealed in Stresemann’s Locarno diary, the final 
conflict at Locarno, and resulting disarmament and evacuation. Strese- 
mann’s initiative in Europe is ably described by the editor, and the signifi- 
cance of Locarno to Germany and to Europe is clearly set forth. 

Part II reveals those forces with which Stresemann had to deal and fight, 
both within and without Germany. It sets forth comprehensively the sub- 
ject of German development, the transition of events from the second Luther 
Cabinet to Marx, and an account of the political parties of Germany. In 
addition, Stresemann’s intellectual and literary interests are indicated, illus- 
trating the fact that great public men are judged by their collateral and pri- 
vate interests and activities as well as by their public achievements and 
failures. Stresemann is represented as a man and as a fighter. As a man, 
the words of Goethe, ‘Born to See, Set to Watch,” seem to describe his char- 
acter and life. Engrossed in the desperate fight for German independence 
and autonomy, this activity was grounded nevertheless on a certain spiritual 
optimism, a burning patriotism, and a deep desire for release from the rush 
of public affairs, in order that he might view the passing scene in the light 
of ethical principles and spiritual detachment. The lack of internal unity 
in Germany made his role in world affairs difficult, and it was his task to 
supply, in confronting the world, that unity in his direction of foreign policy. 
His papers reveal an acute understanding of the principle that a country’s 
foreign policy is essentially a mirror of its domestic institutions. 

Part III, in covering the relations between Germany and the Powers, 
details German foreign policy after Locarno, the relations between Germany, 
on the one hand, and Italy, Russia and Poland, on the other, and closes with 
a description of Germany’s entry into the League. The adjustment of con- 
flicts and the improvement of mutual relations constitute the main purpose 
of this section of the book. The German foreign policy was, to the Ger- 
mans, a progressive movement from Versailles to freedom. Following Lo- 
carno, the struggle against the Treaty of Versailles was renewed. The 
only question was the degree and the tempo of the struggle for release. 
Without surrendering any essential principle of his country’s demand, Strese- 
mann would secure the release by progressive, but nevertheless definite and 
stated intervals, and in codperation with the organized forces for peace. To 
him, the Powers, when dealing with Germany through Versailles, used their 
feet, and when dealing with Germany through the League and Locarno, used 
their heads. It was a struggle, and in part a losing one, to persuade the na- 
tions to allow head to prevail over feet. To one who was present in Septem- 
ber 1926 when Germany was admitted to the League of Nations, and when 
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Stresemann was enthusiastically received as the representative of Germany, 
the question naturally arises as to what the course of Europe and the world 
might have been had Stresemann succeeded in convincing the Germans of 
the need of more deliberate movements and more codperative action, and in 
convincing the Powers of the necessity of a more rapid and more abundant 
application of the principles of Geneva and Locarno to the German situa- 
tion, and less of the punitive principles of Versailles. One thing is sure, the 
failure cannot be charged against Stresemann. 

The preface by the editor is a careful analysis and appraisal of Strese- 
mann’s foreign policy. The book is challenging in the information it reveals. 
The work of Mr. Sutton is an admirable piece of editorial execution and 
interpretation. CHARLES E. MartTIN 


Bolivar and the Political Thought of the Spanish American Revolution. 
By Victor Andrés Belaunde. Baltimore: Johns Hopkins Press, 1938. 
pp. xxiv, 451. Index. $3.50. 


Most people in the United States think of Simon Bolivar only as the dash- 
ing hero to whose victorious sword six nations directly, and virtually the 
whole of the Southern continent indirectly, owe their independence. Boli- 
var, however, was more than a warrior: he was a veritable creator of nations 
and as such he had to be a law-giver, an administrator, and an organizer of con- 
stitutional life in the former Spanish colonies. As a political genius he left 
a deep imprint in international law. Bolivar was the first ruler in the 
world to take effective steps for the organization of a league of nations, for 
the establishment of a permanent tribunal of international justice, for the 
adoption, by multilateral treaty, of mediation, conciliation and arbitration 
as means of settling controversies between states. The Congress he assem- 
bled at Panama City in 1826 contained the embryo of all these institutions. 
Furthermore, he enunciated the principle of uti possidetis as the basis for the 
settlement of all boundary disputes among the new republics, and he de- 
serves credit for his decided stand against the slave trade and the practice 
of privateering. 

The publication of the erudite volume of Dr. Belaunde is a distinct service 
to the English-reading public and especially to the student of Latin Ameri- 
can affairs, who will now be able better to appreciate the greatness of the 
soul and the genius of the South American Liberator. There is no more in- 
tense drama than the life of Bolivar as a founder of nations. A liberal and 
a republican at heart, he sacrificed his life, his fortune, his personal happiness 
to the cause of political independence, only to find in the end of his glorious 
career that the peoples he had liberated, devoid of a democratic tradition, 
showed themselves unable to use their freedom in a wise and orderly manner, 
and went from oppression into anarchy, from the absolutism of the crown 
into the arbitrary rule of the military caudillos. He sought to give strength 
and stability to the new governments and to preserve the unity of Great 
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Colombia, the magnificent commonwealth he created in the territories that 
are today the Republics of Venezuela, Panama, Colombia and Ecuador. 
In his heroic struggle against the distintegrating forces he encountered, Boli- 
var passed from the most idealistic conceptions of republican government 
into such extremes as the semi-monarchical Bolivian constitution and the 
dictatorship of 1828. Dr. Belaunde gives a vivid narrative and a scholarly 
analysis of the transformation and evolution of Bolivar’s political thought, 
from the early days of the revolution, when he acted as a radical aiming at 
the destruction of the Spanish régime, until the time when he reached the 
sad conclusion that dictatorship was the only instrument with which unity, 
order and stability could be preserved. Beginning with the background of 
the colonial political structure, the author unfolds the whole panorama of 
the formation of the Hispanic nationalities of the New World and recounts 
an ideological tragedy which confirms Bolivar as the most self-denying of all 
great leaders of armies and peoples. R. J. ALFARO 


The Study of International Relations in the United States. Survey for 1937. 
By Edith E. Ware. New York: Columbia University Press, 1938. pp. 
xxviii, 540. Index. $3.50. 

This is an impressive compendium of information, published for the 
American National Committee on Internationa] Intellectual Codperation. 
It follows the Survey for 1934 and undertakes to bring up to date the material 
presented in that volume. There are chapters cn Foundations and Councils 
Encouraging and Planning Research, Research, The Study of International 
Relations within Formal Education, Extra-Curricular Activities Promoting 
Interest in International Relations and Peace, Latin-American Relations, 
Canadian-American Relations, Relations of the Pacific Area, Adult Educa- 
tion in International Relations, Adult Education for Peace within Religious 
Organizations, Methods of Adult Education in International Relations, 
Channels of Contact, and International Associations. 

Proceeding from the belief that the study of international relations in- 
volves the study of all relations (p. 38), and finding that there are over- 
lappings of disciplines in the study of international affairs (pp. 109, 114), 
the author presents in convenient summary form the nature and work of a 
multitude of agencies. In general, the account is descriptive rather than 
critical, although there is some evaluation (as at pp. 307, 356, 371, 377n, 
396) and occasional indication of the reaction to effort of some of the agen- 
cies (as at pp. 364, 392, 393). An idealistic tone appears in references to 
such things as “disarmament of the heart which has been defined as peace” 
(p. 148), “social well-being through international understanding” (p. 370), 
and the impossibility of liberty without peace (p. 459). At the same time 
the author is evidently not under illusions as to what has actually been ac- 
complished, as will be illustrated by the suggestion that “real understanding 
of the peoples of Hispanic America is something yet to be achieved” (p. 
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215). Perhaps all will not agree with the statement that an understanding 
of the phenomenon presented by half a dozen intellectual renaissances (now 
in progress in as many geographical regions of the world) is “the most im- 
portant intellectual problem of this generation” (p. 243), but this should not 
detract from the great value of a careful explanation of the organizations 
and methods through which it is sought to facilitate such an understanding. 

For teachers of international law and relations, special interest will attach 
to facts brought out in regard to administration of the doctorate in interna- 
tional relations (especially at pp. 76, 241), to the present situation with re- 
spect to codrdination of studies and research in such a field as that of Far 
Eastern affairs (p. 282), and to the author’s conviction that “more and more 
thoroughgoing adult education in international relations in the United States 
is essential . . .” (p. 330). The volume as a whole should be a handbook 
of very great usefulness to all who have an interest in the progress of inter- 
national mindedness and the methods through which its promotion is sought. 


Rosert R. WILSON 


Die Rechtslage deutscher Staatsangehoriger im Ausland. By H. Emmerich 
and John Rothschild. Haarlem: H. D. Tjeenk Willink & Zoon N. V., 1937. 
pp. xx, 356. Index. 


As a consequence of the political developments of the last five years, emi- 
gration from Germany has assumed unprecedented proportions and has 
created a refugee problem of international significance. The volume under 
review is concerned, not so much with the bearing of the refugee problem 
upon international relations, but instead deals with the multitude of legal 
questions facing the individual German emigrant in his attempts to liqui- 
date his existing interests in Germany and to settle in a new country. In ad- 
dition to a broad exposition of the relevant German legal provisions, the 
authors consider the laws of Switzerland, Austria, Czechoslovakia, France, 
Belgium, Italy, Netherlands, and Great Britain, discussing in detail the rules 
of all of those countries governing conflicts of laws. The authors deal also 
with the legal provisions regulating international investments and restrict- 
ing aliens, as well as with the tax laws of the various countries in their appli- 
cation to foreigners. Finally, the book contains a treatment of the German 
foreign exchange laws and a comparison of the nationality, passport, and 
extradition laws of the countries indicated. 

The abundance of the problems covered of course necessitated a somewhat 
cursory discussion of some of the intricate questions. In order to avoid an 
involved presentation of the rules, the authors have deliberately omitted 
almost all citations and the entire “scientific apparatus.” It seems, however, 
that this lack materially decreases the practical usefulness of the volume. 
On the other hand, the value of the book is substantially enhanced by nu- 
merous discussions of hypothetical situations and by practical suggestions 
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concerning the advisability of certain legal forms, having regard to the con- 
flict rules, tax provisions and other laws of the different countries. 
Presenting a useful guide to international lawyers advising German emi- 
grants, the authors also have succeeded in collecting extensive material which 
may prove valuable for future, more penetrating, investigations of the 
broader problems of international law involved, such as the problem of in- 
ternational limitations of the municipal taxing authority of the states and 
the question of the recognition of foreign exchange restrictions in other coun- 
tries. The volume, likewise, furnishes a useful basis for comparative studies 
in the field of private international law. It is hoped that the authors will 
supplement their work by adding a consideration of American law. 
Sipney B. 


The Private International Law of Succession in England, America and Ger- 
many. By Walter Breslauer. London: Sweet & Maxwell, Ltd., 1937. pp. 
xxx, 339. Index. £1. Is. 

This is a practical treatise written by a German lawyer whose field of 
activity has been transferred to London, England, where he has made a 
special study of the Anglo-American conflict of laws relating to the law of 
succession. In thorough-going German fashion he takes up all questions 
that may present themselves in the winding-up of an estate upon death, stating 
the solution given to each problem by English, American and German law. 
In Part I the author deals with various preliminary matters, such as the 
conflict of classification, the problem of renvoi, domicile and nationality. 
Part II is devoted to intestate succession, including marriage and divorce as 
preliminary questions, and legitimacy, legitimation and adoption. Part III 
covers the subject of testamentary succession, Part IV that of administra- 
tion, Part V that of jurisdiction in the matter of succession, and Part VI 
that of death duties. Various tables are given in an appendix. 

The lawyer with an international practice will find the work under con- 
sideration of the greatest utility as a handbook and ready guide. It is the 
only work of its kind in English and is written with a full comprehension of 
the statutory provisions relating to the subject and the English, American 
and German decisions. It is of great interest also to the student of com- 
parative law, for it furnishes a realistic insight into the modus operandi of 
the German system as contrasted with the Anglo-American. As the Ger- 
man jaw, so far as legal theory is concerned, is a fair representative of con- 
tinental law with its doctrine of universal succession and administration by 
the “heir”—there being no fixed concept of administration in the sense of the 
Anglo-American law—the treatise serves as a general introduction to the 
study of the comparative law of conflicts with respect to decedents’ estates. 
The work fills a real need. Its execution is most praiseworthy. 


Ernest G. LORENZEN 
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Private International Law. By G.C. Cheshire. (2d. ed.) New York and 
London: Oxford University Press, 1938. pp. lxxii, 692. Index. $8.50. 


Dr. Cheshire’s excellent treatise on the English system of Private Interna- 
tional Law, first published in 1935, now appears in a second edition. The 
text has been revised and new matter added amounting to somewhat over one 
hundred pages. The author has been courageous enough to change his opin- 
ion upon several important topics. The present reviewer, while admiring 
the courage of the author, is not always in accord with respect to the results 
reached. Thus, Dr. Cheshire, influenced by the contemporary French jurist, 
Arminjon, now believes that “the theory of acquired rights is fallacious and 
of little profit to one who seeks the true basis of English Private Interna- 
tional Law” (p. 86). But the examples which the author gives (pp. 87-89) 
do not represent cases in which a right has been completely perfected in the 
foreign jurisdiction. ‘The acquisition of the right was in itself a question to 
be determined because of a conflict of laws. It seems to the reviewer that 
there was no need for a categorical repudiation of the principle of vested or 
acquired rights which is deeply rooted in our jurisprudence. The author 
might well have contented himself with entering a caveat against applying 
the principle to cases where the acquisition of a right is in itself dependent 
upon the solution of a conflict of laws. 

The present edition contains a more extended discussion of the so-called 
“doctrine” of classification or qualification. This comes to us from the jur- 
ists of continental Europe, where rules of conflict are laid down in specific 
legislation in some of the more recent codes. Accordingly, the application 
of the rules of conflict are there, more than with us, dependent upon the use 
of particular terms. It is true that a parallel problem is not unknown to 
to English and American law, especially where the rule depends upon fixed 
distinctions, such as between form and substance, or between substance and 
procedure. Such problems are solved by what an English or an American 
judge would refer to as interpretation. Dr. Cheshire’s discussion itself 
shows how an incidental question can be easily made to appear extraordi- 
narily complicated by the use of terms and methods of approach familiar 
to continental European jurists rather than to our own. The doctrine of 
renvoi has likewise come to us from abroad, unfortunately at a time when 
it was still in a transitional stage in the countries in which it was first ap- 
plied. Accordingly, the English decisions are not always reconcilable. Dr. 
Cheshire has recently edited a monograph by the late Dr. Mendelssohn- 
Bartholdy (reviewed in this JouRNAL, January, 1938, p. 218), elucidating 
certain recent decisions of the English courts upon this question. The opin- 
ions there expressed are also generally followed in the present volume. 


ArTHuR K. KuHN 
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La Lettre de Change et le Billet ad Ordre. Notions générales. Questions non 
réglées dans la loi uniforme. Loi uniforme. Conflits de Lois. By P. 
Arminjon and P. Carry. Paris: Librairie Dalloz, 1938. pp. 664. Index. 


The greater part of this book is devoted to a critical analysis of the rules 
contained in the three international conventions relating to bills of exchange 
and promissory notes signed at Geneva on June 7, 1930. The authors have 
endeavored to set forth the effect of the uniform law adopted by the con- 
ventions upon the laws of France, Germany and Switzerland. Accordingly, 
the book represents a comparison of the laws of these three countries upon 
the subject of bills and notes, and a discussion of the conflict-of-laws rules 
agreed upon by the third of the Geneva conventions. The authors have oc- 
casion to refer to the British Bills of Exchange Act of 1882, to which the 
American Uniform Negotiable Instruments Law is closely related. They 
point out that the British law is more complete than the uniform law con- 
tained in the conventions, and regret that the Geneva Conference did not 
lean more heavily upon the British legislation. If they had done so, the 
eventual unification of the two great systems would have been made easier of 
accomplishment (p. 211). 

The part relating to the conflict of laws is of particular interest. At first 
it might appear inconsistent to enter into a convention covering the conflict 
of laws simultaneously with conventions intended to unify the law upon a 
particular subject. However, the limited nature of the subjects covered 
by unification, together with the fact that the Anglo-American jurisdictions 
were not likely to adhere to the unified law, made necessary the adoption of a 
conventional system of conflict of laws. The authors sharply criticize Art. 
10 of the Convention upon the Conflict of Laws. This article permits the 
contracting states to refuse to apply the provisions of the convention to any 
engagements entered into outside the territory of any of the contracting states; 
and also to refuse to apply a law which would otherwise be applicable, but 
which does not happen to be the law of any of the contracting states. The 
authors point out that these reservations are directly contradictory of the 
main purpose of the convention, which was to unify the law of bills and notes. 

The authors set forth their own interpretation of the various provisions of 
the convention on the conflicts of law relating to capacity, the form of the 
instrument, imperfections and irregularities, defenses resulting from nullity 
and the law applicable to the engagements of the various parties to bills and 
notes. A short chapter is devoted to the difficult problems raised by the 
obligation to provide cover (provision) as required by legislation following 
the French Code of Commerce. The convention does not specifically pro- 
vide for the controlling law, although it does say (Art. 4, par. 2) that the 
effects produced by the signatures of persons other than the acceptor of a 
bill of exchange or drawer of a promissory note are determined by the law 
of the country upon the territory of which the signatures have been given. 
The authors do not consider that this provision should be applicable to the 
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obligation to provide cover. They hold that it should be the law which gov- 
erns the obligation of the drawee to the drawer which must determine whether 
the obligation is susceptible of constituting a cover, whether it ought to exist 
at the date of the drawing of the bill, and whether the drawee is thereby 
obligated to accept (p. 511). These and many other problems are dis- 
cussed with considerable force of logic but nowhere are sufficient authorities 
presented to draw definite conclusions. The entire subject-matter is doubt- 
less too recent to expect a background of jurisprudence. The authors have 
at any rate raised the issues and given their own interpretation of the ap- 
plications of the various provisions of the conventions, and for this they are 
entitled to much commendation. 

The provisions of the three conventions are given in the appendix, to- 
gether with a list of the countries, eighteen in all, which have adopted all 
three. ArtTHuR K. 


Le contréle de Vapplication des conventions internationales du travail. By 

Jean Zarras. Paris: Recueil Sirey, 1937. pp.iv,386. Fr. 70. 

This work, written in French by the director of the Ministry of Labor in 
Athens, and published under the auspices of the Institute of Comparative 
Law of the University of Paris, is by far the most complete and exhaustive 
juridical study on the problem of the control of the application of interna- 
tional labor conventions. The first part of the book gives an introduction 
on the International Labor Organization. Up to now a real International 
Labor Code has been enacted: 58 draft treaties, 49 recommendations; 740 
ratifications by 45 states. But whereas in the first period particular empha- 
sis was laid on the greatest possible number of ratifications, it is being more 
and more recognized that it is full and adequate application of the ratified 
conventions on which the importance of the Geneva institution depends. 
In the second part the author treats the binding character of the ratifica- 
tions, and is therefore opposed to ratifications by states which, by the very 
nature of the convention in question, are in no position ever to apply them 
(“empty” ratifications), and more so to ratifications given simply as a token 
of sympathy (ratifications “in principle’). Ratification creates the legal 
obligation to apply the ratified conventions, by bringing the national legisla- 
tion into harmony with the conventions, and by carrying out in fact this 
national legislation. Effective application presupposes national and inter- 
national control. 

After a survey of the history of international control in this field, the au- 
thor deals in the third part with problems, hitherto neglected by doctrine, 
those of mutual control: annual reports of the members, according to a 
questionnaire, determined by the Governing Body; the Director of the Inter- 
national Labor Office has to present a résumé of these reports to the next 
session of the Conference. The resolutions of 1925 and 1926 have further 
created a Commission of Experts for the application of the conventions and 
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a Commission of the Conference for the same purpose. There is no doubt 
that at the present time mutual control forms the most important part of 
the whole control system. 

The last part analyzes in detail the juridical control: (1) Representations 
to the International Labor Office against a state which has failed to execute 
a convention it has ratified, representations—a very important innovation— 
made by an industrial association of employers or of workers; only four 
such cases have come up in practice up to now. (2) Complaints, made either 
by a member-state against a member-state, or by the Governing Body ex 
officio, or—another important innovation—in consequence of the complaint 
made by a representative of the Conference. (3) Appeal to the Permanent 
Court of International Justice, which may even decree sanctions, although 
these sanctions are not binding upon the members, but only optional. 

The book is based on a full knowledge of the whole relevant literature and 
on a thorough study of the materials of the International Labor Organization, 
many of which are unpublished and have been used by the author in mimeo- 
graphed form in Geneva. This thorough juridical analysis is not only the 
most exhaustive study on its special question, but by taking care to relate 
this particular problem to the broad issues, the author has also made a con- 
tribution to the study of the progressive development of international law 
as a whole. Joser L. Kunz 


China and the World War. By Thomas Edward LaFargue. Stanford Uni- 
versity: Stanford University Press, 1937. pp. x, 278. Index. $3.25. 
So many books have of late appeared dealing with the international rela- 

tions of China, it might be thought difficult to find a place for a new and 
valuable work within this field. However, the present volume is concerned 
with a subject which, hitherto, has not been satisfactorily treated, and it 
deals with it in an objective and scholarly manner. In order to give an ex- 
planation of the part played by China in the Great War, the author has 
found it necessary to describe conditions and events in China. He thus 
throws considerable light upon domestic conditions in that country during 
the period covered. For example, there is a full discussion of the back- 
ground of the Twenty-One Demands and of the negotiations and agreements 
which resulted from those demands. Also, there is an account of the various 
factional controversies in China. 

A most interesting account is given of the correspondence between Japan 
and Great Britain growing out of Japan’s wish to enter the war in order that 
she might secure certain advantages which she desired, and of Great Britain’s 
anxiety that, if Japan did enter the war against Germany, she should con- 
fine her activities within a limited field. Neither nation showed itself much 
concerned about the rights of China as a neutral. In this correspondence, 
Japan appeared almost as pleading that Great Britain should declare that 
the Anglo-Japanese Alliance applied to the situation. 
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The matter of China’s entrance into the war upon the side of the Allies, 
and what she should do after entering, are dealt with at length, and the pic- 
ture presented is a sorry one for all concerned. Those in political power in 
China were dominated by the desire to obtain advantages for themselves or 
for the factions they represented, and Great Britain and France were pri- 
marily concerned with the commercial and other benefits that would accrue 
to themselves by a thorough rooting out of German business enterprises and 
connections in China. M. LaFargue concludes his chapter dealing with this 
subject with the following statement which deserves to be quoted: “China’s 
declaration of war, which was hailed as her entrance into the family of na- 
tions as an equal, was followed by added humiliations rather than by the 
treatment due to a comrade in arms. Perhaps no nation entered the war 
on the Allied side and then did less to help win it, but then no nation was 
drawn into the war for such trivial reasons as was China. To drive out of 
China a thousand German traders and missionaries and their families was 
not a reason of which the white man could be proud for dragging into a white 
man’s quarrel the Chinese nation.” 

The last two chapters of the book, except for a short conclusion, deal with 
the part played by China at the Paris Peace Conference. The situation 
created by the Japanese occupation of the Province of Shantung provided 
the chief subject of discussion, though China’s delegation sought vainly to 
have other and broader issues decided. 

In his concluding chapter is shown the dissatisfaction, voiced most vigor- 
ously by students, felt by the Chinese people at the empty results for China 
of the Paris Conference. M. LaFargue closes his work with the following 
significant observation: “Largely through Allied propaganda which, toward 
the end of the war, was a potent agency for spreading the ideals of modern 
national democracy throughout the length and breadth of China, the Chi- 
nese people began to imbibe Western political ideology. The success of the 
student movement on Peking in shaking loose the grip of the Military lead- 
ers upon the Government struck a new note in Chinese history. Public 
opinion at last had shaken the seats of the mighty.” 

It is almost ungracious to make any criticism of so excellent a book, but 
the reviewer will register his surprise that the author, in his discussion of the 
Lansing-Ishii notes, makes no mention of the important fact, revealed in 
Secretary Lansing’s War Memoirs, that, at the time the notes were signed, 
Lansing made it a condition that Ishii, in a statement that was to remain un- 
published, should have his Government promise that it would refrain from 
taking advantage of conditions in China in order to seek any special rights 
or privileges which would abridge the rights of subjects or citizens of other 
friendly states. This undertaking by Japan, it may be noted, later ap- 
peared in almost exactly the same words in paragraph 4 of Article One of the 
Washington Conference Nine-Power Treaty. However, it was not until the 
Lansing Memoirs appeared in 1935, that the original source of this com- 
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mitment, now to be made by all the signers of the treaty, was made known. 
In the Washington Conference the provision made its appearance, without 
explanation of its source, in a report made by a committee of which Senator 
Root was chairman. The Japanese delegation of course could raise no ob- 
jection to it because they must have known that their Government was 
already committed to it. It may be further observed that it is possible to ar- 
gue that Japan was willing to have the statement made in April, 1923, that 
the Lansing-Ishii correspondence was to be regarded by both the American 
and Japanese Governments “as cancelled and of no further force or effect” 
because, were this not done, the American Government, in pursuance of a 
resolution adopted by the Washington Conference which pledged the par- 
ticipating Powers to furnish “a list of all treaties, conventions, exchange of 
notes, or other international agreements which they may have with China, 
or with any other Power or Powers in relation to China, which they may 
deem to be in force and upon which they may desire to rely” would be com- 
pelled to make public that Japan had made this commitment. Ishii, though 
he deals at length in his Diplomatic Commentaries with the notes he signed 
jointly with Lansing, maintains a discreet silence regarding the secret pro- 
tocol. W. W. WILLouGHBY 


Japan Over Asia. By William Henry Chamberlin. Boston: Little, Brown 
& Co., 1937. pp. xii, 395. Illustrated. Index. $3.50. 


The Far East Comes Nearer. By Hessell Tiltman. Philadelphia: J. B. 
Lippincott Co., 1937. Illustrated. pp. 357. Index. $3.00. 


These two books can well be reviewed together since they cover much the 
same ground in much the same manner and are in substantial agreement as 
to the interpretations to be given to the facts discussed. Moreover, they 
both illustrate the fact that it is by competent newspaper correspondents 
and traveled journalists that the world is furnished with the most illuminat- 
ing accounts of what is happening in the field of foreign affairs. Mr. Cham- 
berlin, for years observer in Russia for the Christian Science Monitor, and, 
since 1935, serving the same paper in Tokyo, is known by his volumes So- 
viet Russia and Russia’s Iron Age. Mr. Tiltman has been a newspaper edi- 
tor and foreign correspondent, and is the author of a considerable number of 
volumes. Among these have been two, prepared in collaboration with Mr. 
P. T. Etherton, which have dealt with topics covered in the present volumes 
and entitled, respectively, Japan: Mistress of the Pacific, and Manchuria: 
The Cockpit of Asia. 

Both authors, though outspoken when dealing with errors of policy or 
with guilt of wrongdoing, impress the reviewer as free from bias, whether 
against Japan or in favor of China or any other country. Both books have 
for their purpose the interpretation of recent events in the Far East rather 
than a narration of them, and yet both seek to supply, and do supply, facts 
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sufficient to support their conclusions. Both books make it plain that, in 
the Far East, history’s scroll, as it is now unrolling, reveals the progress of 
a great tragedy. China is seeking to reconstruct herself politically, eco- 
nomically and culturally, but is being checked and dismembered by Japan. 
Japan, despite her great achievements of the last fifty years, finds herself 
beset by domestic conditions which are alarming, and is held so tightly in the 
grip of the General Staffs of her armed forces, that she is committed to policies 
upon the mainland of Asia which, almost inevitably, will lead to disaster to 
herself whatever military successes her armies may achieve. 

The reviewer wishes that space would permit him to give in more detail 
the illuminating observations to be found in these two excellent volumes. 
As it is, however, one quotation from each of them will have to serve as ex- 
amples. “In Japan,” says Mr. Tiltman, “the army is the custodian of ex- 
ternal interests and the repository of national ideals.” Is it possible to give 
a more concise and adequate explanation of the dominance enjoyed by the 
military arm in Japan? Almost everyone asks why it is that the Japanese 
are so hostile to communism, at least in its Russian form. Here is Mr. 
Chamberlin’s explanation. “(Communism is a blatant challenge to every- 
thing that is held sacred in the traditional Japanese morality: reverence for 
the Emperor, filial piety, paternal relationships in industry, emphasis on a 
spiritual rather than a materialistic interpretation of life.” 

W. W. WILLoUGHBY 


Britain in Europe, 1789-1914. By R. W.Seton-Watson. New York: Mac- 
millan Co.; Cambridge: University Press, 1937. pp. x, 716. Index. $9.00. 


While the author has not made exhaustive use of the original sources and 
while he lacks the diplomatic style of Albert Sorel, the present volume none- 
theless is perhaps the best survey of British foreign policy we have. Its only 
competitor is the three-volume Cambridge History of British Foreign Pol- 
icy, a work which suffered from its multiplicity of authors and a rather for- 
mal point of view. Professor Seton-Watson’s volume has the advantage of 
continuity, and the result is a volume which is particularly useful in helping 
the reader to understand the contradictions and the vagaries of British policy 
at the present time. 

Originally it was the intention of the author to limit this work to the pe- 
riod from 1822 to 1874, the larger part of the volume being devoted to this 
period. Nevertheless it has been filled out by an admirable prologue, be- 
ginning with Wolsey, often described as Britain’s first great Foreign Minis- 
ter, and an epilogue ending with the World War. Professor Seton-Watson 
summarizes his survey by saying that at the close of the Victorian period 
surprisingly little change had taken place in British policy since the days of 
Napoleon. “Britain’s hybrid position as part of Europe, and yet in some 
respects outside it, served as a natural stimulus to overseas commercial and 
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political development—trade following the flag—and to reliance upon a 
strong navy. ... As a logical consequence of this outlook she tended to 
favour a balance of power and to look askance at any Power which seemed 
to be aiming at hegemony in Europe. For her the real test was whether 
that Power sought to add naval to military superiority. To possess an in- 
finitely stronger army than the British did not necessarily constitute a dan- 
ger or prevent friendship; to supplement this by decisive naval power meant 
to endanger, in the most literal sense, the very existence of the Empire and 
the independence of these islands.” A policy of isolation from the Con- 
tinent, however, was “always the surest way of endangering British over- 
seas interests.” 

Britain’s policy, this record shows, has seldom looked very far ahead, and 
has often been inconsistent. During the struggle with Napoleon, British 
statesmanship indicated many of the qualities recently displayed in the less 
crucial struggles with Hitler and Mussolini. “They show that a blend of 
hesitation, detachment and ignorance do not necessarily spell degeneracy, 
and that the very men who showed such extreme reluctance to take the fate- 
ful plunge could develop a stubborn staying power, an elasticity of resist- 
ance, such as outweighed countless blunders and miscalculations, and simply 
refused to accept failure.” One of the most interesting parts of the book 
is the account of Palmerston’s foreign policy. He believed not only in the 
protection of British material interests abroad, but in the export of liberal 
institutions. Palmerston would not have enjoyed the recent spectacle of the 
British democracy taking the lead in denying to the loyalist government 
of Spain the right to buy arms, in the name of non-intervention. 

Raymonp L. BUELL 


The World Crisis. New York: Longmans, Green & Co., 1938. pp. xii, 385. 

Index. $4.00. 

This volume consists of a series of papers by members of the faculty of 
the Graduate Institute of International Studies in Geneva, published in 
celebration of the tenth anniversary of the founding of the Institute. The 
papers are grouped into three sections dealing with political and historical, 
legal, and economic problems. 

The section on political and historical problems includes contributions by 
Paul Mantoux, W. E. Rappard, Maurice Bourquin, G. Ferrero, and P. B. 
Potter. Ferrero’s “Forms of War and International Anarchy” and Potter’s 
“Present Crisis in International Organization” probably make the most 
original approaches to an understanding of this aspect of the present crisis. 
Mantoux contributes a detailed account of what the League of Nations did 
in the conflict between Poland and Lithuania over the Vilna district in 1920, 
and discusses the opportunities lost by the League to establish its supremacy 
in the early years in matters affecting the peace of the world. 

Among the more legalistic approaches, the papers of Hans Kelsen, ‘The 
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Separation of the Covenant of the League of Nations from the Peace 
Treaties,” and of Paul Guggenheim, “Legal and Political Conflicts in the 
League of Nations,” are most concerned with immediately vital problems. 
Kelsen argues convincingly for separation of the treaties and Covenant, not 
on the usual political grounds, but in terms of the confusion inherent in the 
present legal status of those articles, vaguely called “the Covenant,” which 
are found in four different treaties of peace. The other two papers in this 
section are: “Civil War and International Law,” by Hans Wehberg, and 
“The Arbitral Tribunal of Upper Silesia,” by Georges Kaeckenbeeck. 

The third section on economic problems includes a general approach by 
Wilhelm Roepke (‘International Economics in a Changing World”), and 
three discussions of more specific issues: “The Disintegration of the Interna- 
tional Division of Labour,” by L. v. Mises, “Peaceful Change and Raw 
Materials,” by John B. Whitton, and “Monetary Internationalism and Its 
Crisis,” by Michael A. Heilperin. Among these, that of v. Mises places 
emphasis on a much neglected aspect of international economic relations. 

The nature and format of a Jubilawmsschrift of this kind places limitations 
of space and scope upon its authors which make a complete analysis of any 
phase of the present crisis impossible. Nor is it the fault of the contributors 
that the essential facts concerning present world conditions are already gen- 
erally known. Yet one cannot help wondering whether the time has not 
come when more attention should be given to specific formulas which will 
permit the application of the findings of scholars to the practical solution of 
the present crisis. At any rate, one may hope that at the close of its second 
decade the Graduate Institute of International Studies will be able to look 
back upon a record as enviable as is that of its first ten years and yet with 
more prospect that its combined wisdom will be applied. 

Wa tter H. C. Laves 


BRIEFER NOTICES 


The Settlement of Canadian-American Disputes. By P. E. Corbett. (New 
Haven: Yale University Press; Toronto: Ryerson Press, 1937. pp. viii, 134. 
Index. $2.50.) Dean Corbett’s stimulating essay, one of the studies of 
Canadian-American relations sponsored by the Division of Economics and 
History of the Carnegie Endowment for International Peace, is intended to 
demonstrate ‘‘the common social utility of the methods employed and results 
achieved in Canadian-American arbitration.’”’ Four of its six principal chap- 
ters are devoted to a remarkably clear and admirably balanced, though all too 
brief account of ‘‘all the conflicts between the British Crown and the United 
States which have been primarily concerned with the territorial or other 
interests of Canada.” They deal respectively with boundaries, fisheries, 
inland waterways and miscellaneous claims. The author’s pleasantly con- 
cise style enables him to find space not only for statements of the issues but 
for glimpses of a number of the commissioners, for references to national 
attitudes and to salient aspects of procedure and for personal comments upon 
awards. The number of instances of considerable or extreme tension is sur- 
prising; that the issues have yielded to arbitral procedure is represented as 
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in part due to the efficacy of that procedure, in part to the insistent will to 
peace of the peoples concerned. Following the examination of cases, there is 
a treatment of significant categories of law involved and it is here that Dean 
Corbett makes his principal contribution. The essay is concluded with a 
description of existing machinery of settlement, in connection with which the 
author urges the establishment of a standing Canadian-American tribunal 
of comprehensive and obligatory jurisdiction. Haro.p S. QUIGLEY 


La Conférence panaméricaine pour la consolidation de la paix et le nouveau 
Panaméricanisme. By J. M. Yepes. (Brussels: Extrait de la Revue de 
Droit international et de Législation Comparée, 1937. pp. 477 to 544, and 
745 to 785.) Standard-bearer of Pan Americanism in Europe is the dis- 
tinguished Colombian jurist and writer, Dr. J. M. Yepes, who for the last 
ten years has been publishing in French a number of important volumes and 
monographs concerning the international life of the Western hemisphere, 
thus continuing the work initiated more than a quarter of a century ago by 
the eminent Chilean internationalist, Dr. Alejandro Alvarez. On the results 
of the Buenos Aires Peace Conference Dr. Yepes has contributed three 
works. The first two deal with ‘‘The American Conception of Peace’’ and 
the interpretation of ‘‘The True Monroe Doctrine” as manifested at that 
momentous assembly of the republics of the New World. The last one is a 
substantial and comprehensive treatise on the broad subject indicated by the 
above title. The first part constitutes a background of the main exposition 
of the achievements of the conference. The second part deals with the 
problems of the organization of peace, including the proposed creation of an 
American Court of International Justice, the questions of Neutrality, Limi- 
tation of Armaments, and the Codification of International Law, the Eco- 
nomic Problems, Intellectual Coéperation in America, and the proposed 
League or Association of American Nations. Dr. Yepes develops his sub- 
ject in his usual scholarly and perspicacious manner, to reach conclusions 
which clearly show, in spite of its shortcomings, the profound political signifi- 
cance and the great psychological value of the Buenos Aires parley. 

Ricarpo J. ALFARO 


Das System der politischen Staatsvertrdge seit 1918. By Paul Barandon. 
(Stuttgart: W. Kohlhammer, 1937. pp. xii, 250. Rm.16.) This volume is 
one of the series of monographs constituting the Handbuch des Vélkerrechts 
which, since the death of Dr. Fritz Stier-Somlo, is edited by Dr. G. A. Walz 
of the University of Breslau. It forms the second part of the fourth volume 
which bears the general title Vélkerrecht und internationales politisches 
Staatensystem.. In it Herr Barandon has not set forth a mere collection of 
the titles or texts of post-war political treaties; rather he has produced a 
critical and historical analysis of the background, provisions, interrelation- 
ships, effects and failures of those treaties. He has, in short, written a post- 
war world history in terms of its political treaties. Defining political treaties 
as those which directly concern the existence and permanence of the state, or 
which relate to war or peace, Herr Barandon classifies such treaties under 
three main heads and devotes one part of his book to each. Part I deals 
with treaties concerning the termination of war (Kriegsabschlussvertrage), 
both those terminating the World War and those since concluded between 
Colombia and Peru and between Bolivia and Paraguay. Part II is devoted 
to treaties concerning the creation, recognition, transfer and limitation of 
statehood or state sovereignty (Staatshoheit). Therein are considered inter 
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alia the treaties or treaty provisions dealing with the transfer of territories 
and creation of new states after the war; treaties creating mandates, pro- 
tectorates, condominia, and servitudes; treaties limiting the freedom of the 
state in dealing with its minorities, finances, armaments, ete. Finally in 
Part III are discussed treaties regulating the foreign policy of states. These 
include treaties for the prevention of war (non-aggression, outlawry of war, 
peaceful settlement, etc.), treaties envisaging war (neutrality, guarantee, 
alliance), and treaties regulating war itself. Any book dealing with post- 
war international political affairs coming out of Germany today can be 
expected, wherever Germany is concerned, to emphasize Germany’s mis- 
treatment at the hands of the victors, to glorify Hitler, and to repeat well- 
known “‘justifications’” for Germany’s ‘‘termination’”’ of various treaty 
obligations. Barandon has not avoided this. Where Germany is not 
directly in question, however, his scholarship appears to be above reproach, 
and his book, taken as a whole, is a useful contribution. 
VALENTINE Josst III 


‘Iraq. A Study in Political Development. By Philip Willard Ireland. 
(New York: Macmillan Co., 1938. pp. 510. $3.75.) This study forms an 
excellent basis for understanding some of the current changes going on in 
Asia Minor. The well chosen documentation makes available the back- 
ground for many movements in Turkish Arabia. The strategic importance 
of this area as regards the Persian Gulf and India has long been recognized, 
and, of course, Great Britain did not readily sacrifice the many years of 
trade dominance and the more recent source of essential oil supply at a time 
when world affairs were so unsettled. Dr. Ireland in a factual presentation 
shows the importance of the practical and flexible interpretation and ad- 
ministration of the many instruments which have originated in London. 
Not all of President Wilson’s proposals have been realized in the Turkish 
area, and the difficulties of a plebiscite among peoples unaccustomed to 
voting, dominated by racial and religious antipathies, have been evident. 
The post-war disposition of the key area of ‘Iraq, after the country had 
passed through different periods of political organization, still remains a 
problem. As a mandate, and under Faisal and Ghazi, the kingly adminis- 
tration has not been uniform, and cabinet changes have been frequent. Ap- 
parently it was not long before those in government positions began to realize 
the financial possibilities of public office. Fourteen pages of appendices, a 
comprehensive statement of sources and bibliography, and a good index 
add to the value of this careful study. G. G. W. 


A History of the League of Nations. By John I. Knudson. (Atlanta: 
Turner E. Smith & Co., 1938. pp. vi, 445. Index. $3.00.) Professor 
Knudson’s volume is not so much an historical account as it is one of descrip- 
tion of the League, of what it has done, ‘‘and how it has done it.’”? The book 
is divided into four parts. In the first the emphasis is on the League as a 
political institution. Two chapters describe its origin and its organization. 
A third reviews each of the disputes which League organs have attempted to 
settle. Sanctions, other than public opinion, as a feature of the Covenant 
system, are summarily considered in connection with the Ethiopian affair. 
Public opinion, however, is separately considered as a “‘moral”’ sanction. 
Such political questions as that of armaments reduction, and the administra- 
tion of the mandates and minorities régimes, and of the Saar and Danzig, 
are also brought within this section. The second part, under the head of 
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International Legislation, is devoted to description of the non-political ac- 
tivities of the League and the work of the technical organizations. It is 
concluded with a chapter on the codperation of the United States with the 
League. Part three, ‘‘Semi-League Organizations,” contains a description 
of the work of the International Labor Organization and the Permanent 
Court. It has a concluding chapter on the future of the League. Part 
four consists of four appendices. While the book gives, adequately for the 
beginning student and the general reader, a general description of the work 
done by the League, its principal value is in its revelation, unnecessary for 
the specialist, of the fact that League activities are much broader than those 
generally reported in the press. ‘The emphasis is thus on the fact that the 
League continues as an important international institution even though it 
is being pictured at present as moribund. This is an especially important 
emphasis at the present moment. The volume, however, loses somewhat 
in appeal because of lack of care in proof reading and because of obscurity 
of expression. M. VINACKE 


Pope Pius XI and World Affairs. By William Teeling. (New York: 
Frederick A. Stokes Co., 1937. pp. viii, 312. Index. $2.50.) In this 
sprightly written book, the author, an English journalist and Catholic 
with exceptional contacts with the Vatican, has attempted to show ‘‘the 
position of the Catholic Church in most of the major countries of the world, 
and to lay special stress on the British Empire and the United States.”’ 
Although it is a rather complete life of the present Pope, the emphasis is 
laid on ‘‘the political side of the Pope’s life and the influence of the Vatican.”’ 
In fact, it was published in England under the title, ‘‘The Pope in Politics.”’ 
With regard to the Pope’s position on the Italo-Ethiopian question, the 
author remarks that ‘‘The Pope when a prisoner was powerless, but still 
seemed to have the moral strength of a prisoner. The independent Pope 
was still just as powerless, but as an independent sovereign more was ex- 
pected of him.”’ He deplores the close link of the Vatican with Fascism 
since the Lateran Agreements of 1929. The relations of the Pope with 
Germany, Spain, the United States and other countries are discussed, if 
not adequately, at least thought-provokingly, in separate chapters. The 
author is refreshingly frank in his discussion, appraisal and criticism, in 
some instances unduly sharp, of the activities of the Pope in world affairs. 
However, a tendency toward preconceived ideas, an unwarranted assurance 
and a certain lack of knowledge concerning many of the matters which he 
presumes to discuss weaken the force of much that he says. 

HERBERT WRIGHT 


Die Vélkerrechtliche Stellung der Internationalen Kandle. By Heinrich 
Rheinstrom. (Budapest: Révai, 1937. pp. 75.) This study, based on the 
author’s 1906 Wiirzburger dissertation Die Kandle von Suez und Panama, 
reéxamines the position in international law of ‘international’ canals. A 
brief but scholarly discussion of the relevant law and treaties, of decisions 
and conventions, of the arguments and proposals advanced for and against 
freedom of navigation on, or internationalization of, these canals, acknowl- 
edges hesitatingly the principle of territorial sovereignty and concludes 
rightly that international law at present does not contain a positive rule 
affirming a right to innocent passage to vessels of all flags through such in- 
teroceanic waterways as the Panama, Suez, or Kiel Canals. 

GEORGE MANNER 
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The purpose of Henri Labouret’s Le Cameroun (Paris: Paul Hartmann, 
1937. pp. vili, 259. Fr. 20) is to describe as fully as possible in an objec- 
tive fashion the present situation in the Cameroons under French mandate. 
It was found impossible to compare the political and economic situation of 
the territory in 1913 and in 1935. Chief emphasis is laid upon the evolution 
of the native populations since 1922. Chapters cover the geography of the 
country, the system of native government, education and legal system, 
agricultural policy and measures taken to promote public health. Another 
section covers the physical equipment of the territory, such as ports, rail- 
roads, European colonization, mining, commerce, and public finance. The 
book is a report to the Conference of International Studies held at Paris in 
1937. For his facts, Professor Labouret has relied upon publications of the 
League of Nations, other public documents, and a visit of six months to the 
country. He reaches several general conclusions: (1) The spirit of continuity 
of the administration; (2) the emphasis upon administering the territory 
“en bons péres de familles,”’ avoiding public debt, and encouraging agricul- 
tural development under native ownership of the land. The book is of 
interest primarily as an aspect of international control of imperialism and of 


experiment in colonial administration over primitive peoples. 
CHESNEY HILL 


Dr. Vittorio Favilli, in his monograph, L’Organizzazione Internazionale del 
Lavoro nel Diritto Internazionale (Pisa: U. Giardini, 1937. pp.91. L. 8), to 
which Dr. G. E. di Palma Castiglione, formerly Chief of Division and some- 
time Deputy Director of the International Labor Office, has contributed a 
brief commendatory preface, has given Italian readers a succinct but clear 
analysis of the legal characteristics and significance in international relations 
of the I. L. O. as an institution. Chapter I with admirable lucidity insists 
on its autonomy within its own sphere of competency despite the somewhat 
complex way in which it is related to and makes use of the machinery of the 
League of Nations and other international institutions. With ample 
citation of sources, Dr. Favilli resolves this question in favor of complete 
autonomy, legally speaking. In the second chapter, the author points out 
how membership is acquired and lost in both institutions (I. L. O. and L. of 
N.), and he describes in the third chapter the juridical nature of the I. L. O. 
as a union of states, but an administrative union, upon which he postulates 
an interesting interpretation of the juridical character of its conventions. 
An excellent bibliography and the French text of the Constitution of the 
I. L. O., which he relies upon for the most part in his legal argument, with, 
however, frequent references to the equally authoritative English text, 
concludes this valuable monograph. S. M. Linpsay 


Political Handbook of the World, 1938. Edited by Walter H. Mallory. 
(New York: Published by Harper & Bros. for the Council on Foreign Rela- 
tions, 1938. pp. vi, 210. $2.50.) By its annual issuance since 1928 this 
handbook has been accorded a standard place on reference shelves. It is 
designed to present the political party structure of the various countries (72 
are fully noticed and 8 noted) and the political complexion of leading news- 
papers and periodicals. The practical character of the volume would not 
be lost if the Union of Soviet Socialist Republics appeared under its own 
name instead of ‘“‘Russia”’ and the United Kingdom ceased to be ‘‘Great Brit- 
ain” in accordance with the Statute of Westminster. It would be handy 
if the accurate name of each government were inserted for each country, for 


= 


648 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


it is as useful to know that Switzerland is a confederation as that South 
Africaisaunion. Cabinet members of governments are named usually with 
relation to their party membership. It would be enlightening and useful 
to many if the cabinets were tabulated so that the technical composition of 
governments as well as their personnel would be evident. The dates of 
cabinet appointments are given only for the cabinets in office at press time; 
where a cabinet has been in and out of office since the last edition, a note of 
the fact would enhance the reference value of the Handbook. 
Denys P. Myers 


Die “common allegiance’ als Beschrénkung der viélkerrechtlichen Hand- 
lungsfahigkeit der britischen Dominien. By Walter Schmid. (Berlin: Verlag 
fiir Staatswissenschaften u. Geschichte, 1938. pp. xii, 82. Rm. 5.60.) 
The conclusions reached in this excellent essay are based upon a theoretical 
interpretation of the common allegiance to the Crown upon which neither 
the jurists nor the statesmen of the Commonwealth are agreed. This al- 
legiance, according to Dr. Schmid, makes a constitutional union which is 
one in war and peace. It means that the Dominions have no right to de- 
clare war, peace or neutrality, make treaties of military alliance, or secede. 
Yet the admission that ‘‘there is no government with power to bind the whole 
Commonwealth”’ reveals the weakness of the fundamental assumption, and 
the subsequent argument fails to convince. P. E. CorBETT 


The Foreign Laws of Marriage and Divorce. Part I. The Countries of 
the European Continent. By Herman Cohn. (Tel-Aviv: Palestine Pub- 
lishing Co., 1937. pp. viii, 263. Index. 18s.) This interesting compila- 
tion of the laws governing marriage and divorce on the European continent 
is a real contribution to the literature available in the field of comparative 
law. The laws of 28 countries are compiled and arranged under similar 
headings so that legal divergencies and congruities are readily seen. In the 
main the selections are arranged according to (1) sources of the law, (2) 
prohibited marriages, (3) solemnization of marriages, (4) effects of marriage, 
(5) property relations in marriage, (6) nullity of marriages, (7) dissolution 
of marriage, and (8) private international law. In each case reference is 
given to the sources from which the materials are drawn so that they can be 
traced or kept up to date without difficulty. An effort has been made 
throughout the book to translate as accurately as possible so that one ap- 
proaches having here a handbook embodying the specific terminology of the 
foreign laws. Although the compilation was intended for the use of lawyers 
in facilitating the giving of advice relative to remedies under particular 
national laws, it is a convenient and ready reference for the student and 
scholar in the field of international law and comparative law. A second 
part is in preparation which will contain the marriage laws of the non- 
European countries, and a third volume will be devoted to religious laws and 
rites of marriage and divorce. Both of these volumes may be looked forward 
to with interest. CATHERYN SECKLER-HUDSON 


Patriotism, Nationalism and the Brotherhood of Man. A Report of the 
Committee on National Attitudes. By Carlton J. H. Hayes. (Washington: 
Catholic Assn. for International Peace, 1937. pp.48. 10¢.) Inthis report, 
Professor Hayes analyzes some fundamental problems at the base of the 
structure of international relations. He defines true patriotism and dis- 
cusses nationalism in its various aspects. He distinguishes the natural or 
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historic from the perverted interpretation which makes of nationalism a 
religion. He points out how all religions are everywhere assailed by the 
extreme form of nationalism. ‘In Europe and America, it is Christianity 
and Judaism which suffer. But in Turkey and Persia it is Islam also, and 
in the Far East it is Buddhism” (p. 19). He believes that the rampant ex- 
treme nationalism of the contemporary age is in large part a result of 
“conscious education and purposeful propaganda” (p. 41). The extremes 
of the right and of the left are equally destructive of religion and both incite 
to violence and armed conflict. The report points out the error of certain 
present-day racial theories. ‘Biologically, there is no German or Slavic 
race, no Irish or Jewish race. There is a white race, a black race, a yellow 
race. There is a long-headed race and a round-headed race” (p. 11). It 
lays emphasis upon the fact that traditional Christian teaching of the es- 
sential unity of mankind is confirmed by the latest findings of the biological 
and anthropological sciences. Although the report is written candidly as a 
discourse of Catholic churchmen, its humanitarian outlook in many ways 
transcends all sectarianism. ARTHUR K. KUHN 


Germany’s Colonial Problem. By G. Kurt Johannsen and H. H. Kraft. 
(London: Thornton Butterworth, Ltd., 1937. pp. 96. 3s. 6d.) Anyone 
who wants a concise statement of the German arguments for the return of 
German colonies will find it in this little book—where he also will find the 
confused thinking, the not infrequent misstatements of fact, and the emo- 
tional irritation which appear so often in the German discussion of this sub- 
ject. The authors begin by dragging out the old exploded arguments that 
colonies are necessary as an outlet for population, as markets, and as sources 
of raw materials. Apparently, they have completely overlooked the demon- 
stration of the fallacy of these arguments which has been given in recent 
years in the analysis of the actual colonial record made by others and in my 
Balance Sheets of Imperialism. In discussing the moral and psychological 
aspects of Germany’s claim to the return of her colonies, the authors are on 
somewhat surer ground. ‘There is no reason seriously to question the state- 
ment that an injustice was done to Germany, both in depriving her of her col- 
onies, and in the statements which were made as to why these regions were 
taken away. The real animus in the German demand for the return of 
colonies is stated frankly and understandably enough in the remark of the 
authors: ‘“‘The appropriation of the colonies and the exclusion of the German 
people from the colonial sphere constitute an insult to them which must be 
withdrawn on grounds of morality. The German desire for the return of 
the colonies forms part of Germany’s demand for equality of status in gen- 
eral’”’ (pp. 33-34). Why can’t the Germans say that that is what they want 
and stop confusing the issue with talk about economic desirability of colonies? 
The book adds nothing of importance to the literature on colonies. 

GROVER CLARK 


Wem hat Deutschland seine Kolonien aufgrund des Versailler Diktats wiber- 
lassen? By Harro Brenner. (Bonn and Berlin: Ferd. Dimmlers Verlag, 
1938. pp. 99. Rm. 4.05.) The title indicates the thesis. It is that the 
Allied and Associated Powers in the dictated peace of Versailles despoiled 
Germany of her colonies, and that Germany surrendered sovereignty over 
them to the victors and not to the League of Nations. Using French, Eng- 
lish, and German works as source material, the author traces the formulation 
of Articles 22, 118, 119 and the following of the Treaty of Versailles. After 
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dealing with the question of sovereignty in the mandates, the division of the 
mandates, and the termination of mandates, the author presents the German 
legal point of view. It is that the principles and rules governing the man- 
date system have been violated by the victorious Powers and hence the 
former German colonies should revert to Germany. The foreword states 
that the view is rapidly gaining favor that an over-populated country, 
which is poor in raw materials, requires colonial territory in order to live. 
Die Verwaltungsorganization der Kolonien in tropischen Afrika. By Wil- 
helm Wengler. (Miinchen and Leipzig: Duncker & Humblot, 1937. pp. 
62. Rm. 2.80.) This is number two in a series of short works dealing with 
the international law of colonies (Kolonialrecht) prepared by the Akademie fiir 
Deutsches Recht. The author, who is a Referent in the Institute for Public 
International Law at the University of Berlin, traces the bases for colonial 
administration in the colonies of England, France, Italy, and Belgium located 
in tropical Africa. The five chapters deal with: legislation for the colonies; 
institutions for administering colonies located within the mother country; 
European institutions of administration located in the colonies; the share 
of the natives in the administration; and the financial and economic ad- 
ministration of the colonies. The work is thorough, scholarly, and on the 
whole objective. Only one serious criticism arises: Why was a treatment of 
the Portuguese colonies omitted? THORSTEN V. KALIJARVI 


War Losses to a Neutral. An Analysis of the Cost to the United States of 
Cash and Carry, Neutrality Embargoes, Economic Sanctions, and Other Policies 
in the Far Eastern Conflict. By Eugene Staley. (New York: League of 
Nations Assn., 1937. pp. 78. 25¢.) The general title of this valuable 
pamphlet is not fully descriptive of the contents, although the subtitle is 
adequate. The author, well known for his work in the field of economics 
and international relations, analyzes the policy of the United States in the 
present or probable future situation in the Far East. After a clear and con- 
cise summary of our trade relations with and investments in China and 
Japan, he appraises nine possible policies of the United States, from ‘‘old 
fashioned” defense of neutral rights to full participation in international 
sanctions. The reader is never in doubt that the latter policy is the one 
favored by Professor Staley. A brief section is then devoted to a study of 
general war costs to a neutral, with emphasis on the effects of post-war dislo- 
cations and the sense of insecurity. There is a convenient summary at the 
end. It is a provocative pamphlet, an admirable basis for an evening’s 
discussion. The reviewer would like to debate numerous of the author’s 
conclusions. It is an illuminating pamphlet, packed full of useful informa- 
tion, presented in simple, readable form. It represents the kind of study 
which should have been made by the Government on a larger scale before the 
Neutrality Acts of 1935-1937 were enacted. 

International Loans and the Conflict of Laws. A Comparative Survey of 
Recent Cases. By Martin Domke. (The Grotius Society. London: 
Sweet & Maxwell, Ltd., 1937. pp. 21. 2s. 6d.) This reprint of a paper 
read before The Grotius Society on July 1, 1937, contains an analysis of the 
decisions of courts in various countries on the gold clause in bonds and other 
contracts for loans. Particular attention is paid to the Joint Resolution of 
the Congress of the United States, June 5, 1933. The author stresses as 
important the construction of the gold clause as a gold value clause. He 
urges that when national legislation abolishing gold clauses or restricting 
currency is adopted, it should not be made applicable to international loans. 
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In the interest of creditors of international loans, he pleads for uniformity of 
judicial interpretations. He looks for useful results from the studies inaugu- 
rated by the League of Nations. Paruip C. JESSUP 


Germany Since 1918. By Frederick L. Schuman. (New York: Henry 
Holt & Co., 1937. pp.xii, 128. Index. $1.00.) Inthisslender volume the 
author of International Politics gives us a brilliant survey of the transition of 
Germany from the constitutional monarchy of the old régime to the Weimar 
Republic and from the Republic to the totalitarian state of the present Nazi 
Government. The story, though compressed within a hundred pages, is 
presented with sufficient detail to make informative as well as exceedingly 
interesting reading. Nowhere else has the reviewer found more acute judg- 
ments upon the men and the events of this period of political confusion and 
economic distress. The chapter on “The Republic without Republicans”’ 
explains lucidly the reasons for the failure of the Weimar Constitution. 
The chapter on ‘‘The Demise of Democracy”’ makes clear the forces within 
Germany that were slowly setting the stage for the triumph of the National 
Socialists, whose principles are set forth in the last chapter on ‘‘The Totali- 
tarian State.’’ While Professor Schuman writes from the point of view of a 
“Liberal,’’ he makes every effort to state the case fairly for the Nazi régime. 
The Berkshire Studies in European History have more than justified them- 
selves by this latest addition to their list. 

Relatorio sobre os Trabalhos da 1%, 2% e 4* commissdes da Conferencia In- 
teramericana de Consolidagao da Paz. By Hildebrando Accioly. (Rio de 
Janeiro: Imprensa Nacional, 1937. pp. 84.) Dr. Accioly is well known to 
American scholars, not only as former Counselor to the Brazilian Embassy 
in Washington and as delegate of Brazil at the Sixth International Confer- 
ence of American States and at the Inter-American Conference for the 
Maintenance of Peace held at Buenos Aires in 1936, but as the author of a 
valuable treatise on International Public Law. His report to the Minister 
of Foreign Affairs on the work of the first, second and fourth committees of 
the Buenos Aires Conference will therefore find a hearing outside the national 
circle of Brazilian readers. In summary form Dr. Accioly surveys the work 
of the committees, taking the several problems seriatim and showing how 
they were handled in committees and subcommittees. Special stress is 
laid upon the problem of the codrdination of peace agreements; the mainte- 
nance of peace, including the elaboration of an original Brazilian draft treaty; 
non-intervention; the declaration of principles of inter-American solidarity, 
to which one of the Brazilian delegates gave such valuable support; the 
Brazilian draft treaty to reinforce the means of preventing war between 
American states; the several projects relating to neutrality, including the 
codrdinating treaty submitted by the United States; and the problem of the 
elimination of force in the collection of contract debts, to the discussions of 
which Dr. Accioly himself contributed so helpfully. An appendix contains, 
among other documents, the able declaration made by the author before 


the Fourth Committee on the subject of the Drago Doctrine. 
C. G. FENWICK 


The Legal Status of Aliens in Pacific Countries. Edited by Norman Mac- 
Kenzie. A Report in the International Research Series of the Institute of 
Pacific Relations. (New York, London, and Toronto: Oxford University 
Press, 1937. pp. xii, 374. Index. $7.00.) Thisisa study, the editor tells 
us, which dates back to the beginnings of the Institute of Pacific Relations. 
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It is presented in 12 chapters, composed of studies by some 20 persons or 
organizations, each intimately acquainted with the country under discus- 
sion. The countries included are Australia, Canada, China, Indo-China, 
the Pacific Dependencies of Great Britain, Japan, Netherlands India, New 
Zealand, Philippine Islands, Russia and the United States of America. 
The chapter dealing with the United States was prepared by Professor 
J. P. Chamberlain. In an introductory chapter, Professor MacKenzie gives 
as his view that state control of migration is at the present time more desir- 
able than individual freedom of movement. He finds also that the most 
direct and effective method of improving the existing situation in respect of 
the treatment of aliens lies in the field of national legislation, preferably uni- 
form among nations. It is, of course, impossible to summarize the contents 
of the book. The contributions are of varying lengths and quality, all of 
them compact rather than exhaustive statements, and together constituting 
an invaluable source of materials for students in various fields who are inter- 
ested in the immigrant or the alien. Much of it has doubtless been pre- 
sented for the first time in this study. It includes constitutional and 
administrative problems, but excludes any sociological approach. 

Force or Reason. By Hans Kohn. (Cambridge: Harvard University 
Press, 1937. pp. x, 167. Index. $1.50.) In three short lectures, originally 
delivered at the Harvard Summer School, Dr. Kohn ponders the problem of 
the twentieth century, which is ‘‘the enlargement of democracy and all that 
it implies, liberty and equality, dignity and happiness,”’ both as between 
nations and as between individuals. The nineteenth century was dominated 
by faith in reason; the American and French Revolutions, for the first time, 
attempted to order society on rational principles. But the bewilderment of 
the masses after the World War led to the Dethronement of Reason; the 
Cult of Force has replaced (or rather, perhaps, threatens to replace?) the 
civilization based upon Man and Reason. Since reason does not now con- 
trol force, force becomes an end in itself—and just at the moment when hu- 
manity most needs its rational powers for rebuilding. Time and space no 
longer separate mankind; peoples everywhere are becoming equal. Thus 
comes the Crisis of Imperialism. The economic equilibrium of the 19th 
century is upset; new national states are appearing, as in the Orient, which 
attempt economic modernization through state control. ‘The eternal dumb 
suffering serfs are breaking through to a new life, to individuality and per- 
sonality.””’ The industrialization of backward countries calls for painful 
readjustment in imperialist countries. Solutions must now be found for a 
world community; yet we take refuge in provincial mindedness. Dr. 
Kohn writes in philosophical vein and in erudite style; what he says is char- 
acterized by common sense, and is supported by notes and references which 
fill a third of the book. 

Le Droit des Gens et la Guerre. By J. Voncken. (Paris: Editions Interna- 
tionales; Bruxelles: Emile Bruylant, 1937. pp. 94.) This little brochure is 
the work of the Directeur de l’ Office International de Documentation de M éde- 
cine Militaire, at Liége; and is evidently written from a deep interest. The 
title is a little misleading, for the author is concerned only with the rules for 
the protection of human life and the efforts of medical men and lawyers to 
work out these rules since the World War. Medical officers of that war held 
a conference at Brussels in 1921, and established a committee for carrying 
on the work. Various conferences of doctors and lawyers have been held 
since that time and a project of laws laid down at Monaco in 193¢4 is still 
under discussion. The thesis of the book is that life must be safeguarded. 

CiyDE EAGLETON 
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Die Geistige Situation der Deutschen. By Heinz Lunau. (Brussels: Edi- 
tions de la Phalange, 1937. pp. xii, 152. Fr.35.) Written by a courageous 
young German scholar who values his intellectual independence, this vigor- 
ously phrased book was rejected by publishers in Germany and had to be 
printed in Brussels. A pupil of A. V. Lundstedt, the author criticizes his 
compatriots for the creation of a condition of chaos in the political sciences. 
The sterility of German thought is shown to result from excessive preoccupa- 
tion with the concept of the state to the neglect of the realities of communal 
life. The description of the epistemological morass into which the jurists 
have fallen is excellent. One section of the book is devoted to criticism of 
the formulation of international law in terms of the rights and duties of 
states. Here his analysis touches a larger group than the German legal 
fellowship. ‘‘Rights’’ in the national sphere are descriptions of the func- 
tioning of the machinery which exists to assure in the interests of the entire 
society that all difficulties between individuals will be resolved peacefully. 
In the international sphere, however, where machinery to safeguard the 
interests of the community is lacking, talk of ‘‘rights’”’ serves only to ration- 
alize the determination of states to have resort to force in order to make those 
rights effective. Hence, use of the term in international law is unscientific 
and socially vicious. Consistently with this analysis, the author criticizes 
the League of Nations on the double ground that it makes war ‘‘rightful’”’ 
and sanctifies the system of subjective “‘rights’”’ and ‘‘duties.”’ 

L’organisation Judiciaire, la Procédure et la Sentence Internationales. 
By J. C. Witenberg in collaboration with Jacques Desrioux. (Paris: A. 
Pedone, 1937. pp. vi, 436. Index.) The work under review supplements 
usefully the standard treatises on international arbitration of Merignhac 
and Ralston. The problems that arise at successive stages of an inter- 
national cause are treated seriatim in a practical fashion. While textual dis- 
cussion is suggestive rather than detailed, abundant citation makes easy 
further research. Throughout the volume the voluntary character of inter- 
national arbitration is stressed, and the authors are able by keeping constant 
sight of the practical limitations resulting from that fact to avoid the un- 
happy divorce of theory from practice by which much discussion in this field 
suffers. Their practical grasp of the problems confronting the judge and 
the parties is particularly evident in the treatment of such questions as 
the effect of non-observance of the rules of procedure prescribed by the com- 
promis or the tribunal. There is an interesting comment on the réle of 
the agent. The authors find it necessary to remind the reader that the 
agent is the representative of his government and that his functions do not 
include the expression of personal opinion. It is somewhat unsatisfactory 
to find questions of competence discussed in three widely separated places. 
In this respect the authors might have followed Merignhac with advantage. 
They make the not uninteresting error of asserting that the Bryan-Chamorro 
Treaty of August 5, 1914, related to the Panama Canal! 

+ «Die vélkerrechtliche Stellung der B- und C-Mandate. By Wolfgang 
Abendroth. (Breslau: M. and H. Marcus, 1936. pp. x, 378. Index. 
Rm. 20.) The clamor for the return of Germany’s colonies gives this careful 
study of the legal status of the B and C mandates added interest. It is fair 
to say that the author disclaims any tendentious aim. The book deals with 
the legal sources of the mandate system, the legal character of that system, 
the administrative duties of the mandatory, and the League’s control of 
administration. Under the first head the author analyzes the Peace Treaty, 
the treaty of August 25, 1921, between the United States and Germany, the 
texts of the mandates, and what he calls the mandates-recognition treaties 
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(Mandatsanerkennungsvertrdge) of the United States. The discussion of 
these last is of particular interest. While Dr. Abendroth concedes that the 
claim of the United States to a voice in the allocation of the mandated 
territories and the determination of their boundaries rests on solid legal 
foundations—an admission in which he is almost alone among the numerous 
European and even American students of the subject—his analysis suffers 
from inadequate knowledge of the history of the mandates controversy be- 
tween the United States and its Principal Associates in the late war. The 
material has been available ever since the publication by the Department of 
State in 1927 of the correspondence relating to the Mandate for Palestine. 
This deficiency also vitiates his conclusion that the United States had no 
rightful claim to a voice in the formulation of the terms of the mandates. 
Finally, his use of the term ‘‘recognition”’ treaties, mentioned above, leads 
him to overlook the significance of the use of the word ‘‘consents’’ in these 
treaties and its bearing on the rights of the United States vzs-d-vis future 
modifications of the terms of the mandates. On the inevitable question of 
sovereignty over the mandated territories the author’s position is that such 
sovereignty is held pro indiviso by the members of the League of Nations. 
There is a somewhat tedious parade of learning, especially in the unending 
tilting of lances with other scholars, which is probably an eternal characteris- 
tic of German legal writing. 

Grundlagen und Methoden Internationaler Revision. By Werner Gramsch. 
(Stuttgart and Berlin: Kommissionsverlag Deutsche Verlags-Anstalt, 1937. 
pp. 181. Rm.6.) The study under review is the prize-winning essay sub- 
mitted in a contest sponsored by the German Studies Committee of the New 
Commonwealth Institute upon the question: ‘“How would an equity tribunal 
have decided in the Rhineland question?” The answer to that question 
is not found in this book. While the author begins with some hopeful 
commonplaces concerning the necessity to make provision for peaceful 
change, his treatment soon degenerates into an epistemological philosophical 
analysis of the ideal conditions necessary for the establishment of effective 
machinery of peaceful change. As in most such discussions, the conditions 
are millennial, while the proportion of home-made technical terminology 
leaves one in doubt whether it was worth while to examine them. 

SANFORD SCHWARZ 
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